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lapse of time from its execution, and such changes in the aflairs of this conn-
try, there must be mueh reason to believe that the power of attorney had long
since accomplished all the purposes for which it [A88] had been given, and
had been revoled, either by the act of the party or by the operation of law.
T'he circumstances under whicli the evidence was offered rendered its admis-
sion proper, if they did not even justify the conelusion sought t0 be established.
withont it. That Williams had becn absent from the country for many years
seems to adinit of little doubt; and he does not appear to have been heard of
for more than seven years, except that he had died. Suchan absenee, without
Iaving been heard of, wonld authorize the presumption that he was dead.
(Yates v. Iouston, 3 Tex. R., 433; ITart. Dig., art. 28806.)

The cvidence was, we think, under the circumstances, admissible, and at
least prima facie sufficient to establish the fact which it was proposed to
prove.

We have considered the question, taking the objection most favorably to the
party making i6, as going to the adimissibility of the evidence offered. The
bill of exceptions, however, is so framed as to leave it doubtful whether the
objection weut to the admissibility of the evidence or to the materiality of the
fact proposed to be proved. If the latter only, it has not been so treated in
the argument for the appellant, Nor will it admit of a question that the death
of the principal was a material fact, and that it operated a complete revocation
of the power of attorncy. A power of attorv ey, not coupled with au interest,
is revoked by the death of the principal. (Story on Ageucy, secs. 488, 4895 2
Kent’s Comm., 445.)

We arc of opinion that there is no error in the judgment, and that it.he
affirmed.

Judgment affivmed.

[L84] CANNON AND OTHERS V. HEMPHILL AND OTHERS.

It is nob necessary that a decreo of the District Court should be signed by the presiding

judge.

Whare 7 consent decroe ogenrred in the transeript of the papers on file and proceedings in a
cause, it was presamed that the decree was enfered upon the minutes of the coart, and
not merely an agreement which had been filed and had not been carried into a decree.

Where the decree of the District Court purported to have been made by the consent of the
parties, but was signed Ly only one plaintiff and one defendant, it was held, after two
years, thatl the deeree must be construed to have been entered by consent of all the par-
ties, and that the parties who did not sign the agreement for the deeree were estopped,
in the ahsenee of an allegation of frand, from denying that they had assented to the
deereo; and this, too. notwithstanding those parties were minors, who had been repre-
=ented by their next friend. (Note 22.)

Where o judgment or decree of the District Court, made after the court has ohtained juris-
diction of the parties, purports to have been entered by consent, the parties and those
claiining under them are estopped, in the absence of an allegation of fraud, from denying
that they consented to it.

The character of a judgment must be tested by its operatiun on the ohjeets sought to be
attained by the proceeding. If the canse be determined on its merits; if the rights eon-
troverted betweoen the partics be settled.—the judgment will ‘be final, although ulterior
proceedings to carry the judgment into effect may be regnired. (Note 23.)

Quere whother an interloculory deerce, which adjudged certain proprietary rights to one of
tho parties, ean be vacated and annulled ab a subsequent teym of the same conrt.

Where, 10 a controversy respseting the title to a league of land, o decrec was entered by con-
sent, whercby the land was divided among the parties share and share alile, in guantity
and quality, and commissioners were appointed to make the partition, it was held that
the decree was hual, and not interloentory.

Allegations which, in substinee, amouut to the statement tha, from reposing confidence in
others, tho party had mistalken the rights of his wife, are nob suificient to set aside,
especially after the lapse of more than two years, a solemn judgment of the court, entered
at his own snggostion.

Quere as to the prineiple in relation to relief from mistakes of law.

The distinctinnsg of the common law as to the effect of the joinder of husband and wife as
coplantifls, &e., and tho grounds on which they proceed, are unknown to our system of
Jurisprudence. The right of the wife in her own property cannot be affecled. under our
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laws, by the cirecumstance of the joinder of the hushand in a suit for its recovery., Lef it
FL@ reco;rered by whom it may, it remains, unchanged, the absolute property of the wife.
ote 24.)

The statute (art. 2415) constitutes the husband the agent or attorney of the [185] wife to
bring snib for the recovery of any of her effects, either in his own name or jointly with
her; and his acts in this capacity, done in good faith, must be binding and conelusive
upon his prineipal.

If the husband were incompetent, or were endangering the rights of the wife, by negligence,
in a suit institnted by him for the recovery of her effects, the court would, doubtless, on
proper representations, interfere for her protection; or,if he were guilty of fraud or collu-
sion, she might impeach the decree vitiated by such frand. But the husband should then
be made a defendant, and not a coplaintiff with the wife.

Infanis may sue by their noxt friend, and are as much bound by the judgment and deecree as it
they were aduits; but if the next friend does not lay the case properly before the court,
l()grr eollgsion, neglect, or mistake, a new suit may be brought on behalf of the infant.

ote 25.)

No cases have been found where an infant plaintiff was allowed a day in court, after coming
of age, to show cause against the decree, except cases of partition; and quere whether
infants can clamm a day after coming of age, even in cases of partition, in our practice.

Quere where the father received a grant as a colonist in 1831, and died in 1832, leaving heirs
who were minors, and who abandoned the country before the land had been completely
cultivated. Quere, also, where some of the minor heirs remained and performed the con-
dition of enluivation, did tho performance of the condition of eultivation, in such a case,
inure to the benefit of all the heirs, or did it inure to the exclusive benefit of those who
remained?

Morron To REFORM THE JUDGMENT.

Under our system of procedure, all matters touching the cause of action which might, under
our former jurisprudence, have been pleaded in reconvention, or which may, in chancery
practice, be set up in a cross-bill, may be alleged in the answer by way of defense and for
redress. (Note 26.) ‘

‘Where one party brings & suit to vacate and annul & former decree, the other party may pray
for a revival of the same and for process to carry it into execution.

Quere whether the 122d section of the act to regulate proceedings in the District Courts, (art.
T76,) respecting costs of suits, is confined to aetious at 1.w, or extends also to cases which,
und%r a separato or oxclusive chancery jurisdiction, would have been cognizable in
equity.

The 122d section of the act to regulate proceedings in the District Courts, (art.776,) respecting
the cost of suits, extends to those cases only in which the entire judgment is given for
the plaintiff or for the defendant, and does not include cases in whicl judgment as to a
portion of the matters in controversy is given for one of the parties, and against him as to
the other matters.

The 1224 section of the act to regulate proceedings in the Distriet Courts, (art. 776,) which
relates to costs of suits, does apply to the costs of proceedings in the Supreme Court.
This section of the Constitution, (see. 24, art. 7,) which prescribesthat a law shall have but ore
&)jecu, which shall be expressed in the title, is not merely directory, but mandatory.

ote 27.)

Appeal from Bastrop. Mozea Rossean removed fo Texas, [A86] in 1828,
accompanied by his reputed lawiful wife, Saralh Rossean, and their three child-
ren, viz, Mary, who subsequently married one Welchmeyer, but at the com-
mencement of this suit was intermarried with Wm. A. Hemphill, one of the
appellees; and James and- Lavinia Rossean. He was also accompanied by a
woman named Polly Childress, who lived in the same house with his family.

The wife Sarah died in 18295 and the surviving husband continued to cohabit
with the woman Polly, and treat her as his wife, and, in December, 1831, was
united to her in the bouds of matrimony. There was no issue of the marriage;
but, previously, the woman Polly had borne two children~one prior to the
death of the wife Sarah, and the other five or six months subsequently, both
of whom were acknowledged by the said Mozea as his children, and, after the
intermarriage of the pavents, were baptized as such. These children were
named Maria, who, previous to the commencement of this suit, intermarried
with Wm. R. Cannon, and Margaret, who intermarried with C. R. Perry.

In the month of March, 1831, the said Mozea Rosscau applied, as a colonist
and head of a family, for a league of land. The agent of the empresario certi-
fled that he was a married man, and in the month of April title of possession
was issued,

In the year 1832, Mozea Rossean died, leaving as survivor the three children
above named, of his first wife, and the second wife and her two children, Maria
and Margaret. Two of his children by lis first wife, viz, James and Lavinia,
being minors, left the country on the death of their father, and in the same
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year, and did not return until the spring of 1845—the said Lavinia being then,
and at the commencement of this suit, still a minor. Mary, one of the ¢hildren
by the first wife, the second wife and her two children, continued to reside in
the country.

Mary married one Welchmeyer, and subsequently intermarried with Win.
A. Tlemphill, one of the appellees in this case. [A8%] The surviving wife of
Rossean intermarried with James Smith, who administered on the estate of the
deceased Rossean; and on his application, in August, 1838, the Probate Court
of Bastrop county (where the succession was opened) decreed and adjudged 1o
his wife one half of all the property which had been inventoried as belonging
to the said succession ; and in the proceedings which were then had, one David
Iolderman was appoiuted as guardian of the heirs, James and Lavinia; and
William Pinckuey Hill wag appointed curator ad Ztem of Welcheyer and
hig wife dary. The said Holderman aund IIill appeared in court by virtue of
their said appointments, and Holderman consented to the partition, but not to
the manuer in which it was made.

In the month of November, 1841, the said Mary Welchmeyer and James and
Lavinia Rosscal, the two lattel of whom, being minors, appeared by their guard-
fan and next friend, David IXolderman, filed their petition in the District Court
of Bastrop county, praying that all the orders and decrees of the County Court,
in reference to the said division of the Rosseau estate be wholly set agide and
held for nanght, togetlhier with a prayer for other special and also geueral
relief.  In their petition they represented themselves to be the sole legal heirs
of the deceased RRosseau; that James Smith, who had intermarried with the
second wife and widow of their father, administered on his estate, and, among
other property, took possession of his headright league of land; that the said
Smith, in right of his wife, claimed one half of the said league of land, and, to
give semblance of right to his claim, hiad petitioned the County Court (e being
one of the associate judges of the said court, and presiding during all the pro-
ceedings which were had in the matter, and his attorney and agent being the
cliief justice of the said court, and also presiding) to have one half of the said
estate, including the said league of land, set apart to his wife ; and which wag
granted, aud the report of the commissioners of partition confirmed. They
alleged ihat great injnstice was done them by this division; that [E88] they
were not present, and had no notice of the proceedings; that the petitioner,
Mary, was then o feme covert, and the other plaintiffs were miuors, having no
regular gnardian ; and they impeached the decree as unjust, illegal, and frand-
ulent, and as emanating from & court partly and principally constituted by the
client and his lawyer in the case. They represented that the wife of Smith
had departed this life, but that Smith still continued to hold possession of said
land so sct apart to his wife; that the said league of land composed none of
the acquests and gains of Rosseau’s second marriage, but acerued to their
father prior to (hat event; and they prayed that the said James Smith, and
Maria and Margaret, the children of his late wife, be made parties to the suit.
In the progress of the suit Mary Welchmeyer, one of the plaintiffs, intermar-
ried with William A. emphill ; and he was, on niotion, made a party at the
Fall Term, 1841,

At the Spring Term, 1843, a decree was e¢ntered in the following terms:

“In this cause came the party cotnplainauts and defendants, and, with the
asgsent of the hionorable court and the consent also of the parties, the following
deeree is made in the premises: The sald league of land, mentioned and set
forth in the pleadings of the said cause, shall be now divided into five equal
parts, according to its quantity and quality, a share for each of the following-
namerl persous, to wit: the said Willlam Angustus and wife Mary, one share;
James Rosseau, one share; Lavinia Rosseau, one share; Marvia RR. Sinith, one
share, and Margaret R. Smith, one share—the heirs-at-law of Mozea Rosseau,
deceased, It is further agreed, and it is now so ordered, that the improve-
meuts made oun the said land by James Smith shall be included in the share of
either Maria R. Smith or Margaret R. Smitli, and the value computed without
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regard to the improvements. It is father ordered that Preston Conlee, N.
. Hill, and Samuel Millet, or any two of them, be appointed commissioners
to divide said land agreeably to the above order, [R89] and make due return
to the next term of this court, and that William A. Hemphill pay the costs in
this behalf expended.
(Signed) “W. A. HEMPHILL,
“ JAMES SMITH.”

An agreement for a decree was originally drawn up by the attorney of the
defendants, and signed by Iemphill and Smith during the absence of B, Gil-
lespie, the attorney of the plaintiffs. On his rettrn he objected to said agree-
ment; and, at the instance of Hemphill and Smith, he modified i, and put it
in the form in which it was filed in the said cause.

In the year 1843 the said William A, Hemphill and Mary, his wife, and the
said James Rosseanr and Lavinia Rosseau—the last being a minor under the age
of twenty-one years, and suing by her next friend, the said William A. Hemp-
hill,—filed their petition in the District Court of Bastrop county, praying that
the said James Smith and the said Maria R., who had then intermarricd with
William R. Cannon, and her said hushand, and the said Margaret R., who had
then intermarried with C. R. Perry, and her said husband, be made parties to

. the suit, and cited to answer the matters alleged; and that the agreement or
pretended decree, entered ag aforesaid at the Spring Term, 1843, of said court,
be wholly vacated and annulled, and that the court do adjudge and deerce that
the said leagne of land be divided and distributed among the petitioners in
equal shares, as the only legal heirs of Mozea Rosseau, deccased; and they
further prayed that the deeree of the County Court of Bastrop county be de-
clared without effect and totally void.

The petition set forth in detail the grounds of their application for relief
against said judgments. Among other objections to the decrce of the District
Court in 1843, it is averred that the agreement was not made, as it purports,
with the consent of all the parties, but only of Hemphill and Smith; that no
decree was entered up or enrolled on said agreement; that it was made and
entered into when all the parties in interest were not properly before the
court; that the said James [ED®] aud Lavinia were at that thme minors, re-
siding in a foreign country beyond the jurisdiction of the court, and could not
be madle parties by the merely voluntary and unauthorized act of any person
styling himself their next friend, without their consent, and without the au-
thority of their guardian lawfully appointed in the country of their domieile.
It is further alleged that the said decree was not final in its terms or conclnsive
between the parties; that no proceedings were or could be had thereon; and
that the matters pretended to be settled by said agreement *“are yet open and
undecided betweenr the parties.”?

The defendants excepsed to the sufficiency of the petition on the grounds—

1st. That bya former decree of the court, rendered at the Spring Term, 1843,
as shown by the plaintiff’s petition, the subject-matter of the present suit was
adjudicated between the parbies to the present suis, and that more than two
years had elapsed thereafter before the bringing of this suit.

2d. Becanse there is nothing appearing on the face of the former decree or
upon the papers in the said former suit, nor anything charged in the plaintiff’s
petition, which will entitle them to a Dbill of review or to an original bill in the
premises.

3d. Because there is no equity in the plaintiffs’ petition. In their answer
the defendants, among other matters, averred that they id not now nor had
they ever claimed any right or beuefit from the decree of the Probate Court, so
far as the same related o the league of land then in controversy.

In the progress of the suit, Lavinia Rosscan, one of the plaintiffy, intermar~
ried with Josiah M. Matthews, who was made a coplaintift'; and Mary Hemp-
hill, wife of William A., departed this life, leaving an infans child, Lavinia
Hemphill ; and the suit was ordered to proceed iu her name—she appearing by
her father, as her next friend.
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The cause was submitted to the court, and it was adjndged that the decree
of the Distriet Court of Spring Term, 1843, be vacated and annulled, and that
the orders and decrees of [A®A] the Probate Court of Bastrop county, in 1838,
so far as they related to the division and distribution of the league of land in
question, be made void and of no effect, &o.

The errors assigned were—

Ist. That She court erred in overruling the exceptions taken hy the defend-
ants to the plaintift’s petition ; and,

2d. That there was crror in 1'e11dering judgment for the plaintiffs on the
facts submitted.

Hamalton, Grecn, and Mayfield, for appellants.
Webb and Gillespie, for appellees.

HeEMPHILL, Ch. J. The examination of the first ground assigned will neces-
sarily involve the consideration of several questions, wluch must he determined
before a conclusion asto the propricty or the error of the ruling ot the court can
be attained. “The various points presented by the pxoposmon raised by the
exception, as to the legal sufficiency of the petition, have been discussed with
an ability, a zeal, and ‘Blaborate research worthy of the connsel engaged, and
due to the unpormnee of the interests and prineiples involved in the cause.
They have not been treated in the arguments of the opposing parties in the

same order; and I shall not attempt t0 ¢ examine all the legal positions assumed
in their respective arguments, or to follow the order in which they have been
arranged by either of the parties.

The question of primary importance. which lies at the foundation of the
exception, is as to the force and etfect of the judgment rendered in the District
Court at the bpllll()‘ Term, 1843. In consulumo this point, it will be recol-
lected that the parties, plaintifls and dcfou(hnts, and the subject-matter of
coutroversy, are in both suits the same. The object of both is to recover, on
the part of the plaintiffs as sole heirs of the deceased Rossean, the same league
of land from the same defendants, amd fo cause the orders and decrees of ‘the
Probate Court affecting [EDL2] the right of the plaintiffs to this speeific tract of
land to be vacated and annulled.

With these preliminary remarks, I proceed to consider the foree and effect of
the decree of 1843,

It is denied by the appellees to be a deeree at all, or a judgment of the court,
or any other than a mere agreement between two of the parties; that it was
not enrolled as a decree of tie court, and does not even appear fo have been
entered on its minutes,

If we examine the terms of this documont to ascertain its character, we shall
find striking and abundant evidence that it can well elaim the deuomnnmon of
a judgment solcmuly entered by the court. It is expressly declared to be the
decrec of the court, and made with its asseut; and if we rvefer to extraneous
evidence, we find the deerce. as copied in the transeript, to have all the indicia
and marks of being regularly entered upon the minuses of the court.

IT'’he deeree docs uot, on the transeript, appear to have been signed by the
judge, nor daes the'clerk sp(\c1ﬁc¢11v certify that it is the decree of Lllb court; bub
the want of this does not impeach its character as o judgment. The ;gud% does
not sign cach judgment separately, and the transeript in no case furnishes
evidence of such signature.  Nor does the clerk certify to each entry, specify-
ing its precise clnmcter ; and his certificate that the trapseript was a true copy
of the original documcu ts now on file in his office, as well as all the proceed~
ings had thereon appertaining to the cause tu the said court, ig iu the usual
form, and does not sustain the proposition that the document appearing as the
decree was not the judgment of the court rendered infthe premises. The fact
that it was signed by two of the parties only does not affect its character as a
judgment. It was in proof that it was drawn up by the attorney of all the
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plaintiffs; or, at least, that it was modified by him, and under his direction
-assumed the form in which it nltimately appeared in the cause. Had it not
been entered on the minutes, the fact could have been established in the [193]
-court below by recurrence to its own records, and this would doubtless have
not been pretermisted had any such fact existed. The judgment of the conrt
in this case also treats the entry under cousideration as a decree formerly
rendered in the Distriet Court, and eo nomine declares it to be vacated and
annulled.

There was no evidence introduced to show that this was not the judgment
of the eourt, and it is extremely problematical whether any was admissible to
seontradict the record, unless on the ground of fraud and collusion of the par-
ties or their attorneys, &e.

In this case the record expressly declares that the decree was made with the
assent of the parties, complainants and defendants. The cntry itself, in its
‘terms, implies the judgmens of the court, that the partics either appeared per-
-sonally or by attorneys having competent authority for that purpose, and eon-
sented to the decree about tobe rendered, and which was then made; and
judicial records wonld have but little efficacy, and their permanency as memo-
rials of adjudications upon the rights of parties would be defeated, if they could
generally be impeached by extrinsic testimony tending to show their falsity in
-some faet material to their validity. The consideration of the rule in relation
to the unimpeachable verity of a record and its exceptions would involve an
extended discussion upon which, for the decision of this cause, it is not neces-
sary to enter. For illustrations of the rule, vide 5 Dana, Ilolbert v. Moutgom-
ery, p. 11, in which it was held that where the record stated that by the * con-
sent of the parties’ a judgment of the former term was set aside, and a uew
-grial granted, *‘as per agreement of parties, by their attorneys, filed,” the
defendant may plead and rely upon the order as a bar in scire facias to revive
‘the original judgment ; and the plaintiff will be estopped by the record from
replying that the order was made without his consent, authority, or saunction.

Having determined that this entry constitutes a judgment, and is not a mere
aunofficial agreement, the next inguiry is as [£94] to itsrauk or quality, whether
it be interlocutory and entirely within the subsequent control of the court, or
whether it be final in its nature, and conclusive on the rights of the parties,’if
2ot reversed in the ordinary processes of revision prescribed by the law.

The character of the judgment must be tested by its operation on the objeets
-sought to be attained by the proceeding. If the cause be determined on its
merits, if the rights controverted between the parties be settled, the decree will
be final, although ulterior proceedings to carry the judgment into effect may
‘be required, The petition in the cause alleges that the complainants were the
-sole heirs of the deceased. and by averment they impeach a decree of the Pro-
bate Court in relation to a league of land, a portion of the estate of the deeeased,
.and pray that the said decree be annulled and the tract of land be surrendered
to them, and that they be paid the rents and profits acerning.

The matters in controversy were as to the illegality and fraud of the judg-
ment of the County Court, and the rights of the parties respectively to the land
in question.

The decree, in terms, disposes of the rights of the parties in the land, and,
in effect, and by necessary intendment, annuls the decree of the Probate Court
to the extent of its operation on this specific portion of the suceession.

The invalidity of the act of the Probate Court was the ground on which rested
the jurisdietion of the District Court over the subject-matter. This was spe-
-cially set forth in the pleadings, and the judgment, contravening, as it did, in
every essential particular, the decree of the Probate Court, must necessarily,
and as an essential ingredient of the jurisdiction which it exercised, vacate and -
render void the decree of the County Court.

"That the decree of the District Court was final, will be manifest from the de-
scriptions and definitions of such judgments as given in the authorities. In
Harrison’s Chancery Practice, p. 622, a decree is declared to be final when all
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the eircumstances [195] and facts necessary to a complete explanation of the-
matters in litigation arc brought before the court, and so fully and clearly
ascertained by ‘the pleadings on both sides that the court is enabled to collect
the respective merits of the parties litigant, and upon a full consideration of
the case, made out and relied upon by ea,ch determines between them accovd-
ing to equity and good conscience.

In the case of Merle ». Andrews, decided at the December Term, 1849, the-
rules for determining the character of a decree, were fully examined; and it
was held that a decree was final which settles the rights of parties to it, though
some independent branch of the case may be reserved for future adjudication.
(Story Eq. PlL.. sec. 408; 12 Johus. R., 5005 2 Ala. R., 175; 1 Mon. R., 137;
13 Pet. R., 6.) In I‘010¢1y et al. v. Conrad (6 How. U. S. R., 201) it was held’
that a d(-cxu, setting aside certain deeds and directing certain lands and slaves
to be delivered up £o the complainant—that one of the defendants should pay
a sum of wmoney to the complainant, and that he should have excention for
these several matters, and that the master should take an account of the profits.
of the lands and slaves, and also an account of cer{ain moneys and notes, and
retaining the bill as to the matters reforred to the master, and dlsmlcsmo it as.
to the mattels adjudged, and ordering the defendants to pay the costs,—\vas a
final decree, and as snch an appeal would lie from it to the court. In the snb-
sequent cases of Perkins v. Fourniqgnet ef al. (6 ow. U. 8. R., 207) and Pul-
liam and others v. Christian, (Id., 209.) it was held that the decrees were inter-
locutory, and not the subjeet of appeal. In the case of Perkins, appellaut, v.
Fourniquet ef al. the conrt had decreed that the two complainants were enti-
tled to a certain portion of the property, and referred the matter to a master
in chancery to take aund report an account of it, and prescribed fully and with
proper precision the prineciples and manner in which the lands were to be di~
vided, and the accounts taken and concluded by reserviag all other matters it
controversy between the parties [196] until the coming in of the master’s
veports.  This was held to be interlocatory, and not a final decree in any re-
speet; and it was stated that interlocutory orders and deerees remain under the
control of the court and subject to its revision until the master’s report comes.
in and is finally acted upon by the court.

This and the other decisions were made in reference to what constitutes such
a final decree as would, under the acts of Congress, authorize its revision by
appeal. As a matter of convenience, where no appeal is allowed from in-

terlocutory orders or judgments, all the mafters in dispute should be disposed
,of below before an appeal is taken, in order that, by a single decision, the
whole controversy may be ter minated. But, with vle‘Lt deference to the tri-
bunal in which these decisions were made, it seems to me that it might admit
of doubt, at least upon principle, if not upon authority, whether, at a subse-
quent_term, the Circuit Court could reverse and vacate its decree of a former
term in so far as it adjudged the respective rights of the parties to speecific
shares of the property. And whatever may be the character of such decrees,
when considered with reference to the question solely of their susceptibility of
appeal, yet, if they be not further acted upon and no appeal is taken, they
must be cousidered, for the purpose of pntting an end to litigation, as sufficient
to secure the parties in their rights as adjudicated, and would in this aspect be
final and conclusive ; and this is especially the case in our practice, in whiclk
equity causes may be submitted to a jury, and judgments such as the one under
diseussion may be entered on their finding.

In the decree under consideration the respective shares of the parties in the
Iand were decreed, the costs were ordered to be paid, and commissioners were
appointed to dlwde the land in couformity with the decree. Although, as a

matter of convenience, it might be e\pedlent to hold that appeals from such.
decrees should not be per mitted until action is had upon the reportof the com-
missioners, yet the nerits of the case are certainly determined by the decree
and the rights of the parties [19'] concluded; nor should such decrees be
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controlled or revised, nnless upnon appeal or writ of error. The only question
which could properly arise on the report of the commissioners would be as to
the conformity of the division with the rules settled by the decree, and such as
would arise upon the acts of the commissioners.

I will not consume time in discussing whether the proceeding in this case be
a bill of review, or oue in the nature of a bill of review, or au original bill to
impeach the decree on the ground of fraud. Let the proceeding be denomi-
nated what it may, yet, if the decree which is the subject of astack be binding
on the parties, it bars the action; if otherwise, the demurrer was properly
overruled, and the judgment should be sustained.

TIs this decree binding on the parties? and, first, does it conclude William A.
Hemphill and wife? That Hemphill individually (if he be considered a party
in interest at all) is concluded, does not admit of question. He alleges no fact
which could, in any degree, impair the force of the judgment as againss him-
self. He states that he intermarried during the progress of the suit, and that,
without knowing the legal rights of the parties, and being assured by those in
whom le reposed confidence that Maria and Margaret, the children of the
widow of the said Mozea Rosseau, had equal claims to a distributive share of
the estate of the said Mozea with his own wife and James and Levinia Rosseau,
&e., he consented to the decree, &e., without knowing that he was compromitting
the rights of his wife and the said James and Layvinia, and that in so assenting he
was imposed upon by the representations of Smith; and, by common report,
that the said Maria and Margaret ‘“were the children and issue of the said
Mozea Rosseau, dead, by his second wife, Mary P. Rosseau, afterwards Mary
P. Swmith, and consequently equally entitled to a distributive share of said
estate.”’

The assertion that he did not know the legal vights of the parties at the time
of his intermarriage cannot operate against [198] the effect of the decree; and
the allegation, which in substance amounts to the statement that from repos-
ing confidence in others he had mistaken the rights of his wife and her coplain-
tiffs, is not sufficient to set aside, especially after the lapse of more that two
years, a solemn judgment of the court, entered at his own suggestion, in the
premises. Such a reversal would strike af the root of settlements of claims
based on judicial decision, and trench deeply upon the supposed stability of
rights resting on such foundation. . :

The theory that reliet will be afforded against mistakes of the law is very
seductive, aud may, perhaps, be worthy of the sanction of the high authorities
by which it has been sustained. There is a seeming difficulty, however, in
diseriminating between a mistake of the law and ignorance of the law. If the
suitor come under the latter category, he is immediately met and overwhelmed
by the maxim that ignorantia juris neminem excusat.

The presumptious pretender, who supposes that he has some legal knowl-
edge, bub is mistaken, is relieved; but the man of inert, passive ignorance.
(and who can know the laws to be found ouly by ransacking hundreds of
thousands of volumes,) is held to a rigid compliance with his obligations.

I do not intend to repudiate the doctrine that a mistake of law is a good
foundasion for relief. It is subject, it unrestricted, to this inconvenience, that
the adjustment of rights might be indefinitely postponed, if this could not be
terminated until the parties conld thoroughly explore the mysteries and peunc-
trate into the deep and dark recesses of the law, in order to ascertain whether
their primary impressions were based or not on legal principles.

Fortunately, the statute of limitations circumseribes these oceult studies as to
matters in pais, and litigation is reduced within the compass of human life. If
a party in & judicial procecding has mistaken the law, and the error be not
waived by consent, it may be remedied by appeal, writ of error, or bill of
review ; and if redress be not sought through these processes, [199] and in
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the time prescribed, he is forever concluded. For the principle in relation to
relief from mistakes of law, vide 4 Strobh. Eq. R., 198; 2 Bail. B., 623 ; 1 Hill
Chan. R., 242; 2 Pothier, 320.

The plaintiff’s statement, that he was imposed upon by the representations of
Smith as to the legitimacy of Maria and Margaret, can avail nothing. It does not
even appear that Smith represented they were lawfully begotten, but only that
they were the children of the deceased Rosseau and his second wife. This is
true. They were the children of these parents;.and had the averment been
that Smith had represented them to be legitimate ofispring, yet this would be
no such frandulent representation as would impeach the decree. 'T'he trath in
relation to their legitimacy could have been ascertained with the slightest effort.
Had Sinith aud common ramor suppressed the truth, his own wife, for whom
he was acting, could have given him full, precise, and acenrate information.
T'he decree is not, therefore, subject to impeachment by this party, either on
the ground of mistake or fraud.

The next point for consideration is, whether his acts are binding on his wife.
In the solution of this inguiry very little aid can be derived from an examina~
tion of the doctrines pervading the English jurisprudence in relation to the
capacities of the wife to sue or be sued during the marriage, and the effect of
the husband’s acts upon her rights.

By the common law, during coverture, the separate legal existence of the
wife is extinguished; and, as a consequence, suits in relation to her rights
must be in the joiut names of husband and wife; and he may sue aloue for all
such property of the wife as he can dispose of for his own use.

If a recovery of the wife’s property can be prosecuted only in equity, although
wheun recovered it may vest in the husband, yet the wife must be joined, in
order that a provision may be made for her, or that she may eleet that the
property shall go to the husband.

Where the sult is in relation to the separate estate of the [209] wife, the
suit must be brought by the wife alone, in the name of her next friend.

If she be joined with her husbaud, or the suit be brought in his name as next
friend, the suit will be regarded as that of the husband alone, and will not
prejudice the separate interest of the wife, nor bar a subsequent suit by her
and her nekt friend; aud, as a consequence of this right of the wife, the de-
fendant may demur unless the suit be brought in the name of the wife by her
prochein ami., (Dan. Chan. Pr., art. MARRIED WOMEN; 2 Bright, ITus. and
Wife, 263.)

These distinetions, and the grounds on which they proceed, are unknown to
our system of jurisprudence. The right of the wife in her own property can-
not be affected, under owr laws, by the circumstance of the joinder of the hus-
bunud in a suit for its recovery. Let it be recovered by whom and how it may,
it remains unchanged, the absolute property of the wife. By the ninth section
of the act of 1840 adopting the common lavw, &e., (art. 2415,) it is declared that
the husband may sue, either alone or jointly with his wife, for the recovery
of any eflects of the wife. T'his vests him with authority to prosecute the suit
in his own name, or by joinder with the wife, at his option.

The law constitates him the ageut or attorney of his wife in this particular;
and his acts in this capacity, done in good faith, must be binding and coneclu-
sive upon his principal. .

She would be entitled to no redress for errors in the proceedings of which
he could not avail himself.

If the hushand were incompetent, or was endangering the rights of his wife
by negligence, the court would doubtless, on proper representation, interfere
for her protection ; or, if he were guilty of fraud or collusion, she might im-
peach the decree vitiated by such frand. But the husband should then be
made defendant, and not a coplainti(f with his wife. If, therefore, in confra-
diction to the record, it could be shown that the husband alone assented to this
decree, yeb it would be conclusive upon the wife. But. as we have previously
stated, the record shows that the decree was assented to by all the parties.
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This cannot be impeached by extrinsic testimouny. Tt was immaterial by
whom the agreement may have been drawn or signed. When made the
judgment of the court, it conclnded the rights of the pfu'tles therein adjodged. .

The next point is as to the effect of the judgment upon the rights of the
minors, James and Lavinia Rossean. The suit was commenced by Mrs. Welch-
meyer iu her own name, the minor brother and sister joining as coplaintiffs,
and suing by their next frleud David Holderman. Was Holderman author: lzed
in law to institute suit in snch capacity?

It seems that a prochein ami for an Infant was not known before the statutes
of Westminster, passed in the reign of Edward the First; and though this
statute was nog introduced by the ‘xdoptlon of the common law, yet upon the
introduction of that system, the rule, under the statute, seems immediately to
have been carried out in practice; and this has continued for such period of
time, and been sanctioned by suoh general usage, that it would seriously en-
danger the multiplied rights growing up and settled under such rule were it
now deeLued to be xmauthorlzud by Ia.

The case before the court furnishes evidence that the rule is deeply rooted
in practice. One of the plaintiffs, who is an infant, sues by her next friend;
and the infant heir of an adnlt plaintiff, who died during the pendency of the
suit, continues its prosecution by the agency of a next friend; aund this in a suit
for the repudiation of the acts of a next friend, on grounds which involve his
want of authority., There are cogent.reasons why infants should have the
power of suing by their next friend; otherwise, there might be no redress
against injuries inflicted by g mudlans on their nearest 1'elat;10ns. This an-
thouty seems necessary for thew protection; but, as a general rule, and as
incident to this right of suit, they are as much bound as if they were adults
or of full age. (Da.n Chan. Pr., 92; 2 Madd. Chan., 461.) It is true, that if
the next friend does not lay his case properly before the conrt, by collusion,
neglect, or mistake, a new bill may be brought on héhalf of the mfa,nt [202]
(btor s Eq. Pl, see. 59; Mitford, 26, 27. ) But no such charge against the
next friend is substantiated by the facts or circumstances in this case. He
sued in conjunction with a plaintiff who was of fnll age, who was egually in-
terested with the minors, and who was active in its prosecution. The most
eminent of the profession were engaged to sustain their claims; and the decree
which was finally entered had t,he sanction of their joint connsel and of the
adult coplaingiff,

Can any imputation rest on the next friend, that, under such circumstances,
he assented to the decree? T'hat he did not prosecute further the rights of the
infants? That he did not engage in what must have seemed a hopeless enter-
prise?

There are some cases in relation to the partition of real estate in which a
day has been given to an infant plaintiff’ to show cause, after he came of age,
against the dceree. 2 Madd. Chan., 461; Dan. Chan. Pr., 93; 2 P, Wm. 1».,
.)19 2 Ves. R., 23.) In relation to 1)015011&1 estate, it is said, such a rule would
be most mischievous.

I am not able to perceive any distinetion between real and personal prop-
erty in this particnlar. If mischief arises from the infant’s power to dispite
anything done in relation to his education, maintenance, &e., it would egually
grow out of his power to relitigate the rights of parties owning lands in com-
mon with themselves, and lo (Jocr, them from their possessions, after years of
enjoyment under a regular judicial proceeding.

But the cases, so far as they have been accessible, relate to suits for the parti-
tion of lands. But this was an action for the recovery of the cutire tract; and
though this was subsequently distributed between the parties, yet this was the
act of the court, and was not within the contemplation of the plaintiffs at the
commencement of proceeding. To have perfected the rights of the parties, it
was 1ol necessury, under owr practice, that the parties should have mutually
and respectively conveyed their rights in the shares of cach other. The decree
of the. court, and the division in conformity therewith, would have been the
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only muniment of title necessary ; aud therefore [293] there is no reason, in
our practice, for the delay until an infant attain the age at which by Iaw he
can execute a conveyance.

We are of opinion, therefore, that the minors were concluded by the acts of
their prochein ami, and by the decree made in adjustment of their rights.

The judgment being conclusive of the rights of all the parties in this suit,
the first ground assigned is well taken, and there was error in overruling the
demurrer.

Let us inquire whether, at the time and under the circumstances of its ren-
dition, the decree was not as favorable to the infant plaintiffs as could have
been, (if not desirved.) at least, anticipated. It appears from the testimony that
the league of land in controversy was granted to Rosseau twelve or cighteen
months after the death of his first wife, and at the time of his cohabiting with
and treating as a wife the mother of the defendants, Maria and Margaret.
The evidence tends to show that, by general repute, they were at that time
regarded as man and wife. The agent of the empresario certifies, at the date
of the grant, that he is a married man. 'This could not be referred to the
mabrimonial union with his first wife, who had then been dead twelve or eighteen
months.

The marriage of Rosseau to the mother of Maria and Margaret, subsequent
to their birth, was generally believed to bave impressed them with the char-
acter and rights of legitimacy. This impression continned for years, and,
doubtless, had a poteutial influence in the adjustment of their rights by the de~
eree of 1843. But other circumstances than that of the injustice which would
have been inflicted on the children, Maria and Margaret, by depriving them of
all share in the land, may have suggested themselves as inducements to the
compromise then effected. ’

Rossean died in 1832, in about twelve months after receiving title to the
land. This title was incumbered with several conditions—one of which was,
that the land could not be alienated until entirely cultivated. This has been
congidered as cowpleted within six years from the date of the grant. Another
[204] was, that, if the new settler left the State, and had not previously dis-
posed of his land, which be conld -not do until the cultivation was completed,
the laud became and remained entirely vacant. T'hese were some of the dis-
abilitics imposed upon the new settler ; and if he died before cultivation of the
land, his heirs, by article 28 of the Colonization Law of 1823, succeeded to his
rights in the land, but under the obligations and conditions imposed on the
grantee. They were bound, theu, to cultivate the land in the time prescribed by
law. Were they not compelled also to remain in the country, to sceure their title
to the land according to the conditions of the grant?" T'hix was one of the con-
ditions imposed upon their ancestor, and they received the title under all its con-
ditions. No distinction was made in the law between heirs above and under
age. No exceptlion was made in favor of minors. They were not, in express
terms, exerapted from the operation of the law nor from its destructive force
if its provisions were contravened. Now, what were the ciretimstances nuder
which the minors presented their elaims to thisland, in 1843 ? hey were not in
the country, and had not been for ten years, nor does the record show that they
lhad then any intention of returning. They left immediately after the death
of their father and before the land had been cultivated, in the contemplation
of law.

We have seen that, by plausible construction at least, such abandonment by
all the heirs would have vacated the whole title; and can a party who ineurs
by Lis acts the penalty of forfeiture shield himself under the merits of others,
and their performance exclusively of an obligation alike imposed upon all in~
terested ?  If abandonment by all the heirs superinduces a forfeiture, should
not an abandonment by one defeat his interest in the property? X do not in-
tend to express a positive opinion that an abandonment by a minor of the
country, under the circumstances presented in this case, would extinguish
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this right to a portion of land granted under the colonization law and not
cultivated.

[205] I only say that., possibly, an apprehension of such consequences may
or might have induced the assent to the decree of 1843. It might have been
supposed that there was room for doubt in relation to the vahdlty of their
-claims iu law; that this cloud upon their title originated in their own acts, and
under such circumstances the guardian was justiﬁed in his assent to the decree;
nor is it one of which, with any show of justice, they can complain.

Being of opinion that the decree of 1843 was conclusive upon the rights of
she parties, the court erred in overruling the demurrer, and in its Judﬂmentfox
the plaintiff. It is therefore ordered, ad;udoed and decreed that the judgment
-of the District Court be reversed and the cause dismissed.

MOTION TO REFORM THE JUDGMENT,

HenpPHILL, Ch. J. The appellants have suggestei that, by their answer,
they prayed, in substance, that the decree of the District Court of 1843 be car-
ried into execntion; and they move that the judgment be reformed, and an
-order to that effect be made.

To this the appellees have assented, and, in fact, it is a right to which the
appellants are entitled. Under our system of procedure, all matters touching
the cause of action which might. under our former Jmlspmd(,noo huve boen
pleaded in reconvention, or \vlnch may, in chancery practice, he set up in a
-cross-bill, may be alleged in the answer, by way of acfeuse and for redress.
(Bgery ». Power, 5 Tex. R.; Walcott ». Hendrick, 6 Tex. R.; Bradiord v.
H‘nmlton, decided at Auttm, 1851.) The appellants might lave bronght an
-original petition for the purpose of enforcing this decree, and in defense to an
attack upon it, they may allege, not only such matters as show its invuluera-
bility, but may also pray for such relief as to make the remedy intended by the
decree effective, and which will forever conclude all rights touching the matters
«controverted between the parties.

[296] This prayer in the answer was not noticed in the opinion nor consid-
«ered iu the judgment, for the reason that the atteution of the court had nos
been directed to it by the argument of counsel, ’

The judgment w 11] in conformlty with the motion, be reformed; but as it
-must be Opuled for "that purpose, an ameudwent in another [nu ticular is
deemed advisable. Among other matters decreed in the judgment of the Dis-
trict Court at the Fall Telm, 1849, it was adjudged that all the orders and
Judgments of the Probate Court of Bastlop county, at the June and Angust
Terms, 1838, and at the December Term, 1842, respecting the division of the
estate of Mozea Rossean, deceased, so far as the same concerned the league of
laud mentioned in the plaintiff’s petltlon, and all the procecdings had ‘ander
said orders and judgments, in the partitioning of said land, as referred toin
plaintift’s petition, should be, and the same were thereby, annulled and vacated,
and made void and of no effect.

Although it has been shown that the said orders and decrees, at least those of
1838, were virtually annulled by the said decree of the Distriet Court, at its
‘Bpring Term, 1843, yet their abrogation in express terms by that decree ‘would
have beeu more in conformity with correct practice, and if it had not fortified,
would at least have simplitied and disembarrassed, the muniments of the tltles
-of the parties to their several shares of the land in question. Under this view,
that portion of the decree of the District Court which vacates and annuls the
«decree of the Probate Court will be affirmed.

As the decree will be partly reversed and partly affirmed, a question arises
as to the distribution of costs between the parties.

In practice, heretofore, the costs have been adjudged wholly against one of
‘the parties, and in favor of the other.

This at least has been the general rule; and such, at first view, is the regu-
lation embodied in the 1224 Section of the act to 1evula,te proceedings in Dis-
+Sriet Courts. (Dig., art. 776.) This section reads as follows :
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“In all cases of law, except motions, where judgment shall be given for-
defendant or appellee, he shall recover his costs against the plaintilf or ap-
pellant, and have execution for the same; and in all such cases where judg-
ment shall be given for the plaintiff or appellant, if not otherwise provided by
law, he shall recover his costs against the defendant or appellee, and have exe-
cution for the same.” '

On examining this section, several cousiderations are suggested as to the
propriety of assessing, in all cases, against one of the parties the whole costs..

“'he phraseology is remarkable. The terms, in their literal import, do not
embrace all cascs or all sunits, but only cases of law.

The Tegistatare may have intended the provision to extend to all cases or-
suits. Under that construction, the additional phrase, *of law,” is unneces--
sary and superfinous.  But the design may have been to leave it diseretionary
with the courts to tax and distribute the costs in cases, which, under a sepa-
rate or exclusive chancery jurisdiction, would have been cognizable in eqguity.
Such intendment is not, under ounr code of procedure, to be indulged, unless.
the will of the Legislature to that effect is clearly expressed. We have not
the diversity of forums on which the distinctions in rules of practice are-
founded ; and, if possible, such rules should extend alike to all cases or suits.

But, whatever may be the construction of that portion of the section to-
which we have referred, the section, as a whole, extends only to cases in which
the entire judgment is given for the plaintiff or the defendant. It does not.
include cases in which judgment, as to a portion of the matters in controversy,
is given for one of the parties, and against him as to other matters,

Another consideration presents itself, as to the jurisdiction in which the role-
is intended to operate. Is it imperative on the Supreme Court? By the sec~
tion, defendants or appellees are placed in the same category, and so are the
plaintifls or [208] appellants; and it wmay have been intended to embrace,.
under the oue, the parties in the defensive, whether in the District or the-
Supreme Court, aud under the other, the parties in the prosecution. -

1t such were the design, the question is, whether the provision, in so far as-
it purports to regulate the proceedings in the Supreme Court, is not nugatory,.
as being in contravention of the Coustitution. 'The provision is a portion of a.
statute entitled, *“An act to regulate the proceedings in the District Courts;’”
and, under the Coustitution, the law is restricted to the object as expressed:
in the title.

The 24th section of article 7 of the Constitution declares, that “every law
cuacted by the Legislature shall have but one object, and that shall be ex--
pressed in the title.”” The object of this act is single, and is expressed in the-
title ; and its provisions cannot be construed to regulate proceedings in any
other than the District Courts.

Buch is the inevitable result of the constitutional provision, and such its force:
and eflect, if it be mandatory, and not directory, in its character. The conse--
quences of such a restriction on legislative discretion and power, of the appli-
cation of such a test of the validity of special provisions, years, nay ages, aiter
their passage, and afler rights under them have acerued, may be very incon--
venient and destructive, But such results were for the consideration of the
convention; and, in their wisdom, such restriction was deemed salutary and
proper.

It would be irrational to suppose that this provision of the Constitution is.
merely a directory one, which may be obeyed or disregarded at the will and.
caprice of the Legislature. Under such construction, it would be shorn of its.
strength and efficacy—would become a dead letter—a mere excrescence in the
Constitution.

It is to be regretied that a question involving the constitutionality of a law
was not diseussed before decision.

We would, most willingly, have availed ourselves of all the lights which:
might have been shed on the subject, But the [2@D] question was presented,.
and its determination counld not be postponed for the benefit of discussion.
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The judgment heretofore rendered is ordered to be set aside ; and, proceed-
ing to eutel judgment, it is ordered, adjndged, and decreed that the decree of
the Distriet Court be in all things reversed and set aside, except in so far as it
annuls and vacates the vavions deerees and orders of the Probate Conrt rela~
tive to the division of the said league of land and the proceedings under
such decrees, aud that all that portion of the decree be affirmed; and it is
farther ordered, adjudged, and decreed that this cause be remanded to the
Distriet Court, with instructions that the said court shall cause, on the applica~
tion of the parties, all such orders to be made and such proceedings had as may
be necessary to carry the decree of the District Court, rendered at the Spring
Term, 1843, into cffectual exceution; and it is further decreed that the appel-
lees do pay all the costs expended in the District Court 5 and that the costs in
this court be equally divided between the parties, appellants and appeliees;.
acpd that the costs of the further proceedings abide the order of the District

ourt.

Reversed and reformed.

Note 22.—Recitals in judgments are binding on the parties. (Hutchinson v. Owen, 20 T.,287;.
Laird v. Thomas, 22 T., 276; DeWalt ». Snow, 25 T\, 320; Goss ». Pilgrim, 28 T, 263; Chester v.
Walters, 30 'I. 63.)

Nots 23.—Patrick v. Gibbs, 17 T., 275; Harmon v, Bynum, 40 T., 324.

Note 24.—Hatchett v. Conner, 30 T., 104.

Norr 26.—Robson », Osborn, 18 T',, 298. 4

Norg 26.—IIammonds ». Beleher, 10 T., 271; Castro ». Gentiley, 11 T., 28; Carlin v. Hudson, 12
T., 2023 Peiser ». Cushman 13 1., 390; Sterrett v. Houston, 14 1., 1563; Castro ». Whillock, 15 T.,
437; Brady v. Price, 19 1, 285; Carothers ». Thorp, 21 T., 368; Punchard ». Taylor, 23 I\, 424;
Duncan v. Magette, 25 T., 245; Hamilton ». Van Hook, 27 T, 302; Gulbertson v. Cabeen, 29 T.,
247; Brown v. Tyler, 3¢ T., 168; Coleman v. Bunce, 87 T., 171; Osborn v. Schiffer, 37 T\, 434;
Beckham ». Hunter, 37 T., 551; Munnerlyn v. Alexander, 38 I\, 125.

Norte 27.—City of San Antonio . Gould, 84 T., 49; The State v, McCracken, 42 T., 383; Gaston
v. McKnight, 43 T, 619.

[210] EASTERLING AND OTHERS V. BLYTHE AND OTHERS.

Where the plaintiff is surprised by the rejection of his evidence, he may take a nonsuit, and.
then move to set it aside: and if the evidence was erroneously rejected, and the court
:(s%‘}ould o)verrule the motion, the judgment will be revised on appeal or writ or error.

ote 28,

A deed fo an administrator vests the title in him ouly sub modo, and for the purposes of ad-
ministrasion. He takes only temporarily, for the benefit of ereditors, if any, and the heirs,.
and his right determines with the period of his administration. Because the adminis-
trator may sue, it does not therefore follow that the heirs may not also sue—either jointly
with the administrator or without joining him, where their interests require it, and there
ave no creditors whoge rights would be thereby affected. (Note 29.)

But if the heirs may not sue previously, they certainly may do so for whatever remains of the
estate after it has' been fully administered and its liabilities to creditors extinguished.
Aund such will be presnmed to be the case, in the absencc of evidence to the contrary,
where the period of administration is fixed by law and has elapsed.

In an action of trespass to fry title, it is not material whether the title of the plaintiff be alegal
or an equitable title. The statute, (Hart. Dig., art. 3221,) which direets thai the action.
shall be tried “conformably to the principles of trial by ejectment,” could not have hoen
intended to introduce all the incidents and consequences attached to that form of action
in the common law. Itsobjectwas, notto determine uponwhatcharacter of title an action
may be maintained, but sitaply to furnish a moda of procedure to ascertain in whom the-
property resides. (Note 30.) .

Appeal from Washington. This was an action of ““trespass to try title,”
brought in October, 1848, by the appellauts, in right of inheritance, as heirs
of Charles Baird, deceased. On the trial, the plaintifls offercd in evidence a
deed from B. D. Jackson to John P. Coles, administrator of iheir ancestor,
Charles Baird, bearing date on the 7th day of May, 1838, The deed acknowl-
edged the receipt of the consideration, and described the land which it con-
veyed to the administrator, as a “‘part of thc succession’ of the deceased,
Chairles Baird. The plaintiffs offered the deed as evidence of title in them-
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