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tection of domestic creditors. It was to their advantage that their debtors should
remain within the limits of the State. And it was intended to protect them
from (he inconvenicuce and loss to which they would be exposed by the ab-
sence of their debtors and consequent immunity of the latter from process and
judgment. The permancut removal of the debtor would only-aggravate the
evil and hazard to the creditor. But whether the removal be permanent or
temporary, the retarn of the debtor is within the range of possibilities and
in the countemplation of the law, and when that event does take place, the
creditor can claim the advantage inteuded by the section in suspending the
operation of the statute. Whether any modification should be made of this
provision under certain cirenmstances, as, for instance, where the party leaves
property subjeet to attachment, is left to the wisdom of the Legislature. There
is no exception in the words of the law, aud we are not anthorized to admit of
any not provided for or intended by thelegislative authority ; consequently there
was no error in refusing the charge as asked by the defendant.

Nor is there any error in refusing the second charge.

The proposition, ag presented, has no direct ‘application to the facts of the
case. 'Ihe deceased removed from the State before the note became due, and
the statute did not comumence to run during his lifetime. There is no proof of
any kind as to the time of his death. 1f we look to the facts of the casc for pre-
sumptions as to that period, we may infer that administration was taken ount
jithin o reasonable time, a year or two years, for instance, after his death’;
and consequently, if even the statute did then commence to run, yet the bar
would not have been completed prior to the commencement of the action.
Without cousidering whether the charge, as a legal proposition, be correct or
otherwise, we are of opinion that there was no error in refusing to give it under
the facts of this case.

Judgment affirmed.

Nore 95.—Teal v. Ayres, post, 538; Henderson v. Ayres, 23 T, 96,

[34.2] TOSTER V. MCADAMS.

One justice of the peace cannot, by consent of parties, be substituted for another in the trial
of & ease in a preeinet to which the former does not belong,

Where the parties having a suit pending before Justico Davis, in precinet No. 7, agreed that
Justice Mason, of precinet No. 8, should sitwith Justice Davis atb the trial, and that the de-
cision of Justice Maxon should be final, and the case was triéd in that way; Justice Davis
enfering up the judgment as the judgment of Justice Mason, and signing his own name
ihereto. Justice Davis declining to express an opinion, but making no entry to that effect:
Ield, Phat the jadgment was void. (Note 96.)

See this case upon the subject of an award 1n a justice’s court.

Error from Walker. Injonction against an execution issued by a justice of
the peace. It appeared that the parties had asnit pending before Davis in the
7th precinet; that they agreed that Mason, justice in precinet No. 3, should
si6 with Davis in the trial of the case, and that the decision of Mason should be
final; that the judgment was entered up by Davis, signing his own name
thereto, as the judgment of Mason, and declining to give an opinion of his own,
but making no entry to that eflect. The injuuction was dissolved, and the
plaintifl’ obtuined a writ of error,

Wiley & Baker, for plaintiff’ in error. L. The act of 1848, (EHart. Dig., p.
520,) to ¢ organize justice’s courts and define their jurisdiction,” provides for
an clection *“ by the gnalified clectors of each justice’s precinet, semi-aunually,
*“two justices,”” &e. There is no provision in the law for a justice hearing and
determining cases out of his own precinet. Their eivil jurisdiction is confined
to their precinets respectively, except in certain cases, (Hart Dig., p. 527, art.
1717.) And hence it follows that onc justice has no right to sit upou a case in
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another’s precinet. (2 Root R., 3575 1 Id., 202.) And forthe purpose of rem-
edying this hiatus the Legislature, at [548] the last session, passed an act,
which see in acts of 1852, p. 140, sec. 2. Their eriminal jurisdiction is co-exten-
sive with the county. (Hart. Dig., p. 523, art. 1703.)

IL. The justice’s record and the justice (Mason) who rendered the judgment
in this case both show that the judgment was that of Mason and not of Davis;
henee it was void. Consent conld not give jurisdietion where, otherwise, there
was none.  (Wyununs & Lawrence v, Underwood, 1 Tex. I., 48.)

IIL, It was not an arbitration under the statute, for the proceedings shosy
that the parties did not intend to follow the statute for the submitting of mat-
ters of arbitrament and award. (Owens v. Withee, 3 Tex. R., 161.) And if
it was a submission at common law, then the award is only matter for the
foundation of an action, and cannot be enforced by execution. (1 Chitty Pl., |
m. p., 103; 8 Cow. R., 235; 7 Id., 522; 2 Saund. R., 62.)

Yoakum & Campdell, for defendant iun error. The judgment entered up by
Judge Davis in this case is good as his judgment or as aun award.

Ist. As his judgment. Tde was not bound to adopt it if it did not coincide
with his view. But we have reason to believe it did coincide with bis opinion.
beeause he stated that the evidence was different from that of the former trial ;
also, the fact that he was not called on to prove that it was noé his judgment
is evidence that it was; and again, a8 he entered it upon his docket and signed
his name to it as a judgment, the presumption is in favor of ils being such.

2d. It was a good common-law award. The parties bad agreed upon the
arbitrator. IIe accepted the position, sat upon it, gave a decision; the parties
were there; his award was entered up as the jndgment of the court.

Onr avbitration Iaw does not apply to cases in eourt, but only to cases uot
commenced. Its whole form of proceeding contemplates a new case. Iere
is a case in court, a reference is had as at common law, no particular formn is
required, [$44] substantial justice has been done.  The claim is small, yet the
plaintiff is running up a heavy bill of costs to avoid the just penalty of a tres-
pass on his neighbor’s property.

LipscoMB, J. The question presented in this case is, can a justice of the
peace go out of his own precinet and try and decide a eivil sait?

The justices of the peace are elected for a partienlar precinet by the qualified
voters of such precinet, (see arts. 201, 202, 225, Hart. Dig.,) and 16 would seem
to follow, as a malter of conrse, in the absence of any express anthority of law
to the contrary, that their jurisdietion is restricted and contined to the particular
precinet for which and in which they had been clected by the qualified voters
thereof. L'hey can no more go ont of their own precinet and try a civil suit
than they counld go out of their connty and perform such judicial functions.
And the question of jurisdietion is not to be waived, nor can it be given where
it does not exist, even by concent of the parties. (Wynns & Lawrence v.
Underwood, 1 Tex. R., 48.) In geueral a party is protected from a suit only
in the preciuct of his residence.  T'o this there are some exceptions, sach as if
theve be no justice of the peace in the precines of the defendant’s residence, ov
i it be within an ineorporated town or city. Tuo the first exception he can be
sued hefore the justice of the next adjoining preeinet, and in the latter he can
be sued . before any justice of the peace within the corporation. In neither of
these exceptions is i believed that the jnstice could go out of his own precinct
to hold his conrt. Xle can bring the parties before him, but he cannot go out
of his preciuct to try the case.

The record shows that the supposed judgment in this case was rendered and
signed by Justice Mason out of his own precinet and in the precinet of Justice
Davis, and the jadgment was entered on the docket of the said Justice Davis
not as his jndgment but as the judgment of Mason. There was some cvidence
that the parties had verbally conzented to the substitution [545] of Mason in
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the place of Davis; bub this consent, we have said, conld not give jurisdiction
to the substituted justice any more thau if he was not in commission at all.
{Sce the case above cited.)

The appellant filed his petition, and prayed an injunction against an exe-
cution issued upon this void judgment. The injunction was granted .by the
dixtriet judge, but on a hearing of the case the court dissolved the injunc-
tion and di.missed the petition. Iun the petition the circumstances under
which the pretended judgment was obtuained arve fully stated, and he alleges
that he is threatened with an execution upon this void judgment against his
property. Ierhaps this was the only appropriate and ample remedy that he
conld have resorted to. “We Dbelieve that the injunction onght to have been
perpetuated, and the appellant velieved from the expense and trouble of fur-
ther defenze against the judgment, on the ground that it was a void judgment,
for want of jurisdietion in the justice rendering it.

The judgment of the Distriet Court is therefore reversed; and this ecourt vyﬂl
render such judgment as the District Court ought to have given, perpetuating
the injunction.

Reversed and reformed.

Nore 96, —Horan v. Wahrenberger, ante, 318,

[546]) HOGUE, EX’0R, V. SIMS AND ANOTHER.

Unless the heirs comply with the conditions Imposed by the latter part of the 110th section of
the probato law, (Hart. Dig., art. 1219,) the provision in the will, made in pursuance of the
former parb of the same section, taking the estate out of the Probate Court, becomes in-
operative, and the estate must be settled under the direction of the chief justice, as in
other cases, where the will contains no such direction, that is, if there be any creditors;
for if there be no ereditors, the heirs can adjust their respective rights without the con-
trol of the chiet justice. (Note 97.) '

A provision in the will and the assent of the heirs are hoth necessary to take the administra-
tion of the estate out of the Probate Court; after the heirs have assented by giving bond,
as provided by the statute, the creditor may sne upon the bond, or he may sue the person
in possession of the estate, but not before; and the petition shall allege the giving of
bond, &e., although the suit be not brought upon the boud. (Note 98.)

Appeal from Walker. This suit was brought by the appellees against ap-
pellant, on a note of hand execnted by the testator. The District Court gave
a judgment for the plaintiffs,

It is not material to refer to the whole petition. It will be sufficient to
notice such parts thereof as will show the grounds of the demurrer, which was
overruled in the District Court. It alleged the death of the testator, the pro-
bate of the will, and the gualification of two of the executors named in the
will; that the will contained a provision that the Probate Court should have
no other control over the estate of the testator than to take probate of his will
and receive an inventory of his estate, which the petitioner averred had been
done; that the claim sued on had been duly authenticated and presented to
the exeeutors, and allowed by them, and had been approved by the chief jus-
tice of the county. It averred refusal and failure to pay in the testator’s life-
time, and that the executors had not paid the same since his death; prayed
process and judgment. The defendant filed a demurrer to the plaintiffs’ peti-
tion, and assigned as special exceptions, that the plaintiffs had failed to set
Fforth or allege in their petition that [54'%] a complaint in writing bad been
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