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tion it is his duty to maintain his firm-
ness, and instead of yielding and surren-
dering his progerty, as if he was guilty, to
resist, and, through the protection fur-
nished him by the law, vindicate his inno-
cence. But if under such circumstances he
does less, and surrenders his property,
must the courts be closed to him, so that
when he sues for it, and puts in issue the
question of his guilt or innocence, he will
not Le heard, nor his property be restored
to him upon his showing that he was
wrongfully deprived of it? We think not.
A person may be innocent, and yet a
wrongful prosecution and false witnzsses
may not ounly be productive of great
uniary loss to, but result also in the
mprisonment of, the threatened party.
Without encouraging the innocent to su
mit too readily to unfounded accusations,
we can 8till see no reason why one person
who has by such means, without other
consideration, come wrongtuolly into the
fon of another person’s property
should be permitted to retain it. If the
wroungful possession I8 not to be main-
tained without regard to the merit of the
trapsaction, the injured party must be
permitted to sue for its recovery, and the
wrong must be redressed if the evidence
sbows that one was committed.

1f Obert was not in fact guilty of embez-
zling Landa’'s money, and Landa demand-
ed of him the notes and money now in
controversy, and intentionally, by any
form of expression, induced him to believe
that it he failed to comply with bis de-
mands he would be prosecuted and im-
prisoned on that charge, and if the fears
of Obert were aroused to such an extent
that he surrendered to Landa sald money
and notes when he owed him nothing, to
avoid such prosecution, the transaction
would be duress, within the meaning of
the law, andshould be set aside. In such a
case we can see no use of discussing or
considering what a man of ordinary firm-
ness and intelligence would have done un-
der the same circumstances. The question
to be decided is, was Obert innocent of
the.charge, and did he, on account of fear
of imprisonment produced by the conduct
or representations ol Landaand his attor-
neys, surrender his property? . We can see
no reason for discriminating under such
circumstances against a weak or timid
man.

Upon another trial of this cause, if the
evidence shall show that Landa had em-
ployed lawyers to bring a clvil suit
against Obert for an amount of money
which he claimed had been embezzled by
bhim, and that Landa and his attorneys,
or both, informed him of the charge

- against him, and of their purpose to insti-
tute suchcivil suit, and also informed him,
or by any means gave him to understand,
that he was charged witlh being guilty of
the crime of embezzlement, and either
threatened to cause him tou be prosecuted
for that offense or made known to him
that one result of filing such civil suit
would be to so direct the attention of oth-
ers to the matter as to lead to a criminal
prosecution, and his imprisonment on the
charge, and that Obert was not in fact
guilty of the charge,and was not indebted
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to Landa, and that he was through such
representations or proceedings induced to
fear that if he did not accede to the de-
mands then being made upon him he
would incur the danger o! imprisonment,
and if under the influence of the fears so-
created, and otherwise unwillingly, he sur-
rendered the money and notes now in con-
troversy to Landa or to his attorneys, he
will be entitled to a judgment in his fa-
vor setting the tranmsaction aside. and for
the recovery of the amount of money and
notes surrendered, with interest; subject
to such defenses, and such only, as would
have been applicable if said transactions
with regard to the settlement had never
occurred.

The evidence indicates that Obert’sclaim
by open account against Landa was sur-
rendered without payment at the samein-
terview, but after the transaction with
regard to the other matters was com-
plete. If the transaction with regard to-
the notes and money shall be set aside,
the one transaction is so intimately con-
nected with the other that so much of
the settlement as related to the open ac-
count should be vacated for the same rea-
son, and subject to any defense that Lan-
da may have against’ it, independently of
sald transactions; and regardless of any
statement of the amount due him madeby
Obert at that time he will be entitled to
recover a judgment for the principal and
interest due upon such account.

We deem it unnecessary to consider the
errors assigned upon charges given or re-
fused, as we do not think it likely that the
same questions will arise on another trial.
The judgment is reversed, und the cause is
remanded.

DILLINGBAM V. PUTNAM.
(Supreme Court of Texas. June 24, 1890.)

CONSTITUTIONAL LAW—TITLES OF LAWS — APPEAL
BY REBOEIVERS.

1. Gen. Laws Tex. 1889, p. purports in its
title to be “an act to amend .58‘ * an act for
the appointment of receivers, and to define their
powers and duties, and to reﬁulate proceedings
under such aepolntmentof receivers.” Held, that
this is not violative of Const. Tex. art. 8, § 85,
which provides that “no bill shall contain more
g:an one subject, which shall be expressed in its

e.
2. Such act provides that before an appeal or
writ of error is allowed to a receiver he shall
give bond, with sureties, in a sum double the
amount of the judgment, conditioned that he will
prosecute his appeal or writ of error with effect,
and will perform the judgment, should it be af-
firmed. eld, that is not in violation of
Const. Tex. art. 8 256 prohibiting the enactment
of special laws “for the limitation of civil or
nal actions.”

8. But such act is void, as it violates Const.
T;xl.lu&. 1, § 18, vzihlch declares ﬂu;t. “all ﬁum
sha open, and eve pﬁnon.orsnn
done him, ®* * * sh:lyl ave remedy by Rg
course of law,” in that it denies to receivers the
right to have judgments against them reviewed
on the same terms as those prescribed in the case
of other persons.

Appeal from district court, Grayson
county.

R. Dearmond and O. T. Holt, for appel-
lant. W. W. Wilkins and C. B. Randle,for
appellee,
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StavyToN, C. J. The legislature at its
last session enacted a statute which, in all
appeals prosecuted by receivers, requires
that “before such appeal or writ of error
shall be perfected or allowed such receiver
shall enter into bond with two or more
good and sufficlent sureties, to be ap-
proved by the clerk of the court or justice
of the peace. payable to the appeliee or
defendantin error in a sum at leastdouble
the amount of the judgment, interest, and
costs, conditioned that such receiver shall
prosecute his appeal or writ of error with
effect; and, in case the judgment of the
court to which such appeal or writ of er-
ror be taken shall be against him, that he
will perform its judgment, sentence, or de-
cree, and pay all sunch damages as may
be awarded against him. In the event
that the judgment of the court to which
such appeal or error is taken shall be
against such recelver, judgment shall at
the same time be entered against the sure-
ties on his said bond, and execution there-
on may issue against such sureties within
twenty days after the rendition of such
judgment.” Gen. Laws 1889, p. 58. In
this case appellant seeks to prosecute an
appeal upon a bond, which binds himself
and sureties for costs only, while the bond
required by the statute above quoted, re-
quires a bond that will bind principal and
sureties absolutely, to satisfy the judg-
ment in case of affirmance. The appeal is
prosecuted by appellant as a receiver, and
for the purpose of having revieed a judg-
ment rendered against him in his official
capacity, and appellee moves to dismiss
the appeal because a supersedeasbond has
not been filed.

It is urged that the statute in question
is violative of the conatitution in that the
act embraces more than one subject, and
because it is a special law regulating the
practice or jurisdiction of the courts, or
placing a limitation on civil actions. The
statute quoted is found in an act entitled
“An act to amend sections 2 and 6 of chap-
ter 131 of ‘An act to provide for the ap-
pointment of receivers, and to define their
powers and duties, and to regulato pro-
ceedings ander such appointment of re-
ceivers,’ as passed by the twentieth legis-
lature, and approved April 2, 1R87.” It is
believed that the appointment, the fixin
of the powers and duties of recelvers, an
the regulation of proceedings, when it be-
comes necessary that such appointments
shall be made, powers exercised, and du-
ties performed, areso intimately connected
as to make an act such as that in ques-
tion valid under the terms of the consti-
tution, which provides that “no bill
® & & ghall contain more than one sub-
Ject, which shall be expressed in its title.”
The matter of receivers or receiverships ias
the subject of the act, and is single in the
sense of the constitution, for it is this to
which the entire act applies. Recelvers
can only exist through the appointments
of courts. Their powers must be such as
the law or the order appointing may law-
fully give, and the many steps through
which those things can be fixed and deter-
mined are but proceedings. The purpose
of the provision of the constitution cited
has been 80 often stated that it is unnec-
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essary to repeat it, and looking to that,
the entire purpose of the act, and the past
decisions of this court, we must hold that
the statute in question is not violative of
section 35, art. 3, of the cunstitution. Cat-
tle Co. v. State, 68 Tex. 526,4 8. W. Rep.
865. Nor is it believed that the act, with-
in the meaning of the constitution, i8 a
special law regulating the practice or ju-
risdiction of the courts, for it affects the
proceedings in every receivership, and it
would seem that it in no respect comes
within the evil intended to be prevented
by that section of the constitution which
prohibits the passage of enumerated spe-
cial laws. On the contrary, a proper act
on this subject, as in cases of appeals by
executors, administrators, guardians, and
by municipal corporations created under
the general law, would seem to be proper.
The section of the constitution forbid-
ding the passage of special or local laws
on enunerated subjects forbids the pas-
sage of such laws “for limitation of civil
or criminal actions,” (Const. art. 8, § 58.)
but we do not understand the act in ques-
tion within the meaning of the constitu-
tion to be such a limitation. We under-
stand that section of the constitution ta
forbid the passage of a law which would
extend or restrict the time within whichan
action should be brought against or in fa-
vor of one person, when upon a likecause of
action a longer or shorter period of limita-
tion is provided for persons generally of
Hkestatus. It is suggested, however,that
the act, if given effect, will in many
cages deprive this court of power to exer-
cise the jurisdiction conferred on it by the
constitution, and, if this be true, the act
cannot in 8o far be given effect. The con-
stitution gives this court jurisdiction, co-
extensive with the limits of the state, to
hear and determine all civil causes tried in
the district courts in the exercise of the
jurisdiction conferred on them by the con-
stitution, (Const. art.5, § 3:) and it further
declares that “all courts shall be open, and
every person, for an injury done him in his
lands, goods, person, or reputation, shall
have remedy by due course of law,” (Id.
art.1,§ 13.) This applies to a defendant as
well as a plaintiff. “Due course of law,”
in a cause tried in a district court, means
a trial according to the settled rules of
law in that court, and afurther hearing in
this court, if either party to the litigation
desires it after a final judgment in the trial
court. A law which practically takes
away from elther party to litigation the
right to a fair and impartial trial in the
courts provided by theconstitution for the
determination of a given controversy, de-
nies a remedy by due course of law. That
the legislature has power to regulate ap-
peals, and to provide for the execution of
such bonds as the party appealing may be
able to give lor the security of the adverse
party, is not questivned. But a party's
right to appeal to this court cannot be
made to depend on his ability to givea
bond which will within itself secure to the
party successful in the court below full
satisfaction of his judgment. Recognizing
that fact, the legislature has provided
that every person desiring to appeal from
& judgment rendered against him in the dis-
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trict court may appeal or prosecute a writ
of error In this court, and has made most
ample provision for securlng the party ob-
taining the judgment in the benefits to re-
sult from it, and at the same time for se-
curing the rlght to the other party to
have the judgment of the trial court here
revised. If thedefeated party desire tosu-
perrede thejudgment pending appeal. he is
required to execute a bond which will se-
cure the pagment of the judgment and all
damuges that may be awarded against
him. Rev. St. art. 1404. I the judgment
bLe for the recovery of land or other prop-
erty, he must execute a bond which will
secure to the adverse party the rent or
hire of the property, and, if he fails to exe-
cate such bonds, the process of the court
may issue as though no appeal or writ of
error was proseeuted, and thus the ad-
verse party be in position at once to re-
alize the fruits of the judgment obtained
by him. Id. art. 1405. If the party dur-
ing therevision of a judgment against him
dues not desire oris not abictogive abond
that will supersede a judgment, he may
appeal or prusecute a writ of error by ex-
ecuting a bond that will only secure the
costs of litigation; but in that case the
guecessful party may have process and
reap the full benefit of his judgment, as
though no appeal or writ of error was
Erosecuted (Id. art. 1400,) subject to lia-
ility to make restitution if the judgment
be reversed. If the party desiring to ap-
peal or to prosecute a writ of error is un-
able to pay the costs or to give security
therefor, he may still have the judgment
rendered against him revised in this court
upon making atlidavit that he i3 unable
to pay the costs. Id. art. 1401. If a
party to a suit filed in the district court
is unable to pay costs, he is entitled to all
process necessary to the proper prosecu-
tion of his cause, and to prosecute it with-
out the payment of costs or giving secu-
rity therefor, in all cases in which he
makes affidavit of his inability to pay or
ive gecurity for costs, unless, on countest,
iis affidavit is decided to be untrue. Id.
art. 1438. Thus is the spirit of the consti-
tutfon manifested in legislation, and the
courts held open to the appeal of every
one, whetheran individual orcorporation,
for the law in the administration of jus-
tice makes no difference between them.
We are of opinion that an act of the leg-
fslature which makes the right of an indi-
vidual or corporation to prosecute an ap-
peal or writ of error to depend on the giv-
ing of a supersedeas bond, without refer-
ence to the ability or inability of such cor-
porationorindividual togivesuch a bond,
is violative of the constitution, and the
reasons whysuch a law should not be sus-
tained arestronger when the party seeking
the revision of & judgment against him
stands in a iduciary relation to the proper-
ty in his hands, or to those interested in it.
Property in the handsof a receiver is theo-
retically in the hands of the court that
appointed him, and he has neither the
power nor the right to dispose of it, ex-
cept a8 the court may direct him to do 80.
The fund or property is most usually
placed in his hands because of the insolv-
eney of its owner, and for the benefit of his
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or its creditors, to be administered by
the court as their respective legal and
equitable rights may require, and, as a de-
fendant, a receiver is not personally liable
even for costs. In case a judgment is ren-
dered against him, unless in cases in which
his own wrong created the liability, he is
not liable personally, and there is most
frequently no one other than the creditors
who are intererted in the property in his
hands who have any interest in prosecut-
ing appeals or writs of error from judg-
ments rendered against him. Such other
creditors are interested in having an er-
roneous judgment rendered against a re-
ceiver set aside, for, if paid, in case the
debtor Le insolvent, the payment must di-
minish the fund to which all creditors
must look ; but must they, and, if they do
not, who will, render themselves absolute-
ly liahle personally to pay the judgment
as a conditionon which it may be revised ?
If so, such legislation indirectly denies
them the right to have a judgment in
which they are interested revised on the
same terms upon which other judgments
may be. Other fiduciaries, such as execu-
tors, administrators, and guardians, are
permitted to appeal or prosecute writs of
error without giving any bond at all, sim-
ply because the estatefrom which the judg-
ment to berevised must be paid, if affirmed,
is In the custody of a court, and cannot be
taken thence without its order in due
course of administration. Therulebhasbeen
extended even to executorsacting without
the eontrol of prohate courts. We do not
wish to be understood to hold that hard-
ships which might and would frequently
regult if the valldity of such a law as that
fn question was sustained would furnish
any reason why the courts should not en-
foree it, nor to hold that all fiduclaries
must be placed on the same footing in ref-
erence to the terms on which appeals or
writs of error may be prosecuted to this
court,but tohold that a law which denies
to any individual, whether acting in his
own right or in a fiduciary capacity, or
to a corporation, the right to appeal un-
less a supersedeas bond is executed, is vio-
lative of the constitution in that it de-
prives this court, if given effect, of juris-
diction conferred on it by the constitu-
tion, and deprives the party seeking re-
vision of a judgment here of remedy by
due course of law. The motion to dismiss
thie appeal will be overruled.

WESTERN M. & I. Co. v. JACKMAN et al.
(Supreme Court of Texas. June 13, 1890.)

EXECUTORS AND ADMINISTRATOR8—ALLOWANCE OF
DEMANDS—SUIT T0 ENFORCE.

Under Rev. 8t. Tex. art. 2007, which pro-
vides that “any creditor of a deceased .person hold-
ing a claim secured by a mortgage, .. whlch
claim has been allowed and approved . .
may obtain from the county court * * anor-
der for the sale of the property upon which he
has such mortgage, ” where an administrator has
allowed a claim, but rejected in part the lien of
the mortgage securing it, he can only enforce his
lien in the county co ; and no jurisdiction for
that e is confe on the district court by
article , which provides that “when a claim
for money against an estate has been rejected by

administrator in wholeor in part the





