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will be considered as having been waived.
At any rate it would be immaterial error,
if it war error at all, because the answer
was not relied on, and no evidence offered
under it, Counsel treat this case as one of
homestead entry, but there is no evidence
to show that it was such. It appears
from the evidence to have been an appli-
cation for pre-emption, and the plaintiff
has utterly failed to make out his cuse.
He does not show that the law has been
complied with, either with rvespect to
occupation of the land or payment of the
purchase money. 1t is urged that the
plaintifi ought to recover on the strength
of his possession; but it does not appear
fron the evidence that he was ever in
possession of theland at all,except to make
acrop on it in 18R3. In order to enable
the plaintiff to recover on the strength of
his possession alone, it should be actual
and corporeal, not merely a constructive
pussession. Leav. Hernandez. 10 Tex. 137.
Again it is not shown that the defendants
were mere trespassers. There wuas no
error inrendering judgment infavor of the
Morrisous and Bomars forcosts, although
in their answer there is a cross-action
againgt Franklin, as it does not appear
that any costs were incurred tliecreon.
Weare of opinion that the judgment of
the court below should be affirmed.

PER CuriaM. Aflirmed, as per opinion
of commission of appeals.

Mavor, Erc.,, oF City or HorUsTON V.
HousTox City ST. Ry. Co.

(Supreme Court of Teras. March 1, 1892.)

MuyicipaL CORPORATIONS—FiANCHISE OF STREDLT-
RaiLway CoMPANIES — AUTHORITY OF COUNCIL
T0 GRANT —VESTED Ri1GHTS — CONSTITUTIONAL

AW,

1. Where a city, in granting a8 right of way
t0 a street-railway company, is not prohibited
oy the terms of such graut from extending sim-
ilar privileges to other companies, the grant is
not void on the ground that it confers an exclu-
sive privilege,

2. The charter of the city of Houston gives
the city council the exclusive control and regu-
lation of all streets, ard of everything concerning
street railways. The charter of the Houston City
Street-Railway Company provides that all con-
tracts between the mayor and aldermen of Hous-
ton and the company, or privileges or rights
granted by the mayor and aldermen, shall be
in all respeets legal und binding on the contract-
lng partics, and that the charter shall continue
for 30 years. Held, that the city council of
Houston was authorized to grant such comupany the
right to use the city's streets for strect-railway
purpases for a period of 30 years.

3. Such grant, baving been duly accepted and
acted on by the company, became a vested right,
which, in the absence of a constitutional prohi-
blt{on of the granting of such franchiscs by the
legislature. could not be subsequently impaired
by the authorities of Houston.

.. 4 The duration of such grant, as long as it
did not create a perpetuity, was a matter for the
exclusive determination of the city council.

5. Const. art. 10, § 7, prohibiting the legis-
lature from “granting a richt to construct and
operate a street ruilway within any city, town,
or village, or on any public highway, without
tirst acquiring the consent of the local authori-
ties having control of the street or highway pro-
posed to be oceupied, ” clearly recozuizes the richt
of any city to give its consent to the use ol ils
streets by street-railway companies.
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Commissioners® decision.  Section A.
Appeal from district court, IHarris county.

Action by the Houston City Street-Rail-
way Company against the mayor, alder-
men, and inhabitants of the ¢ity of Hous-
ton. Judgment for plaintiff. Delfendants
appeal. Athirmed.

H. F. Ring, for appellants.
Garnett, for appellee.

Marr,J. “This snit was brought by
the Houston City Street-Railway Com-
pany to enjoin the city of Houston from
interfering with the laying of a street-
railway track by uappellee on one of the
streets of said city. A temporary injune-
tion was issued, which on final heatving
was perpetuated by the decree of the
court, from which action of the court, in
refusing to dissolve the injunction and in
perpetuating same, this appeal is taken.”
Appellants’ only assignment of error is as
follows: *“'T'he court erred in rendering
judgment againstdefendant, and in behal!
of the plaintiff, and in failing to render
judgment in favor of the deiendant, be-
cause the eharter of the city of Houston
never authorized, nor was authority eve:
conferred by the legislature npon defend-
ant's council, to grant any special fran-
chise or privilege, of any character what-
soever, in the use of the streets of said
city of Houston for a term of years; and
because the evidence showed that plain-
tili had no right to use for street-railway
purposes the portion of the street in ques-
tion after being notified of the passage of
the ordinance of date Jualy 28, 1800, repeal-
ing the first section of the ordinance of
date August 12, 1889, mentioned in plain-
tifi’s petition; and because no grounds
whatsoever existed for the equitable in-
terposition of the court. First proposi-
tion nnder the above assignment of error:
Authority never having been conferred
upon the said council to grant sgpecial
franchises to private persons, or corpora-
tions of any character whatsoever, in
the use of the streets of said city of Hous-
ton for a term of years, so much of the
ordinance under which the appellee claimy
a iranchise for a term of years was void,
and subject to amendwment orrepealatany
time by the city council.”

By his second proposition, under the
above assignment. the counsel for the ap-
pellants  contends that the ordinance
passed by the city council, and “under
which the plaintiff ciaims a franchise for
thirty yvears, is unreasonably broad and
coniprehensive, and for this reason is void,
even if the city council had authority
from the legislature to grant special priv-

Jones &

ileges in the streets to corporations for

a term of years, and therefore any subse-
quent city council had authority to repeal
such privileze at any time.” This proposi-
tion is scarcely embraced by the assign-
ment of error, but we will notice the
questions in their order.

It appears that the city council, by an
ordinance passed July 28,180, attempt-
ed to repeal or annul the franchise or priv-
ilege of the plaintiff, in so far as it had
been previcusly authorized to construct
its road *“on Congress and Louisiana
streets, between Travis street and a con-
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nection with its Glenwood line on Fifth
street;” and that while plaintiff was pro-
ceeding to make, and was in the act of
making, such *“connection,” (as above
described,) by the construction of the
necessary line of railway, ete., the city
oflicials, in virtne of said repealing ordi-
nance, immediately upon its passage,
notitied plaintiff thereof, interfered with
the further prosecution of said work, and
forcibly prevented the plaintiff from build-
ing and completing said line of railway
upon said streets, and from making said
connection with its other lines. The acts
of the city council and the city ofticers are
made the buasis of the suit for injunction.
We may remark, in this connection, that
the question of the right of the plaintiif to
an injunction is not properiy preseuted in
this case. Thedefendants tiled only a gen-
eral demurrer to the petition, and the rec-
ord fails to show that it was called to the
attention of the court below. It was not
acted upon by the court,and should there-
fore be deemed to have been waived. It
is unnecessary, under such circumstances,
to enumerate the allegations of the peti-
tion upon which the plaintiff relied for
equitable relief. We may, however, say,
generally, that the facts alleged would in-
dicate that the plaintiff might suffer irrep-
"arable injury, unless the defendants
should be duly restrained by the process
of the court. Port of Mobile v. Railroad
Co., (Ala.) 4 South. Rep. 106.

The original grant of the franchise to
the plaintiff by the city of Houston was,
by an ordinance of its common council,
passed on the 5th day of November, 1583,
The provisions of this enactment, go far
as need be quoted, ure as follows: “ First.
That the right of way is bereby granted
to the Houston Street-Railway Company,
organized under a charter passed by the
legislature of the state of Texas on the
sixth (6th) day of August, 1870, with the
privilege of laying, using, maintaining,
and operating a single or double track
street railway, and all necessary side
tracks, turn-outs, turn-tables, and
switches, for the purposes and uses for
whicll this grant is made, through and
over any and all streets of the city of
Houston, and the bridges thereon, includ-
ing the bridges crossing Buifulo and White
Oak bayous, which may be owned by the
city ot Houston, excepting that portion
of Main street south and west of Capitol
wtreet, and that portion of Franklin street
east of San Jacinto street, which portions
of said streets are hereby reserved from
this grant.” The sixth section of said or-
dinance is as follows: “That the using of
any of the streets of Houston by said
street-railway company, after the pas-
sage of this ordinance, for any ol the
uses and purposes specitied in this ordi-
nance, shall be deemed an acceptance
of the grant herein made, and an ac-
ceptance of the terms and conditions
herein imposed upon it, which said grant
fs to be used and enjoyed by said com-
pany; that said railway company shall
avail {trelf of this grant of right of way
within two years from the passage of this
ordinance.” Scction seventh of said or-
dinance {8 as follows: *“Scventh. That

(Tex.

said street-railway company, complying
faitbfully with the terins and conditions
imposed by this ordinance, and the pro-
visions of the charter of the city of Hous-
ton, as required by the city counell, shall
have and enjoy the right, powers, and
privileges herein granted and conferred
fora term of thirty years from and after
passage of this ordinance.”

It is agreed and admitted by the par-
ties that the plaintiff accepted the fran-
chise granted by the city within due time,
and has fully complied. with all of the
terms and couditions of the grant; that
it has, in accordance with the rights and
privileges granted, * constructed, equipped,
and putin operation on the streets of said
city fully fourteen miles of its strect rail-
way, and in accomplishing this result
bhas expended overseventy-five thousand
dollars,” ete. There things were all done
by the plaintiff prior to January 1, 1858,

It may be observed at this point of the
investigzation that the franchise or privi-
lege granted to the plaintiff hy the city of
Houston, though itextends to nearly all of
the streets of that city, is not of an exclu-
sive clLaracter. The city, by the terms of
the grunt, is not prohibited from extend-
ing similar privileges to otherrailway com-
panies. This view of a similar grant was
directly announced by the supreme court
in the case of Gulf City St. Ry. Co. v. Gal-
veston City Ry.Co.,65 Tex.502; and it was
further held that, subject to the right of
the railway company to an easement in
the streets to the extent in which the
streets were occupied for that purpose by
its “tracks, awitches, and turn-outs,” the
city’s “dominion over thestreets remained
unchanged and unimpaired, and was as
full and complete, for all purposes, ™ as it
was before the extension of the grant.
Such, at least, is the effect of the decision
there made, and itcoincides with our own
views of the question. The grant to the
plaintiff, as extended by the city of Hous-
ton, is not, therefore, void, upon the
ground that it confers an exclusive privi-
lege, as it would bave been under the con-
gtitution if it had in fact created a mo-
nopoly in favor of the plaiatiff. City of
Brenham v, Water Co., 67 Tex. 542, 4 S.
W. Rep. 143.

Upon the 12th day of August, 1889, the
city council (for some reason which is not
very apparent to us) passed an additional
ordinance, which gave its permission to
the plaintiff “to bLuild and operate its
street railway” upon a number of the
streets of the city, including the right up-
on the part of the plaintiff to establish
the “connection with its Glenwood line
on Fifth street,” us before described.
This ordinance did not specify the char-
acter of the privilege granted, but it was
enacted “subject to the terms and con-
ditions of theoriginal ordinance of Novemn.
ber 5, 18:3,” etc. It was this ordinance
ol August, 1859, which the city council at-
tempted to repeal, as before stated, in
July, 18%0. This the appellants claim the
city bad the lawful right to do, because
the ordinance of 1589 did not extend the
privilege for any definite length of time.
We think that this position ir of no conse-
quence, as affecting the merits of the con-

e
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troversy, if the right of the appellee to
the exercise of its franchise had become
vested and irrevocable before the expira-
tion of the term, by reason of theoriginal
contract between the parties made or
created in pursuance of the ordinance of
November 5, 1883.

Whether the privileges originally grant-
ed to the plaintiff bad become periect or
vested rights, which the city could neither
impair nor take away, must, of course,
depend, in the first place, upon the va-
lidity of the original ordinance of No-
vember 5, 1883, It i8 claimed by the ap-
pellee that the city council possessed ade-
(quate authority to enact this ordinance,
not only under the charter of the city,
but also by reason of express authority
to that efiect, as contained in the act of
the legislature incorporating the plaintiff
company. The charter of the plaintifl,
which was granted by the legislature up-
on the 6th day of August, 1570, contains,
among others, the following provisious:
“Sec. 8. That all contracts made and en-
tered into by and between the mayor and
aldermen of the city of Houston and the
suid company, or any privileges or rights
granted by the said mayor and aldermen
of thecity ol Houston to the said com-
pany, shall be in all respects legal and
binding on the aforesaid contracting
parties.” Section 9 of said act of incor-
poration provides “that this charter shall
remain in full force and effect for the
period of fiity years.” The object of the
legislature in incorporating this company
was to enable it to huild a street railway
in the city of Houston, aund section 8 of
the above charter was evidently intended
by the legislature to confer upon the city
government plenary powers, at least to
make any contract (otherwise valid) with
this company in reference to the estab-
lishing and constructing of its street rail-
way, and in express terms contemplates
the granting upon the part of the c¢ity, by
contract or otherwise, the necessary
“rights or privileges” to effectuate this
purpose. Railway Co. v. City of Coving-
ton, 9 Bush, 127.

We also find in the charter of the city of
Houston which was in force when the
ordinance of November 5th was passed
the following provisions: “'Che city coun-
cil shall have the exclusive control and
rezulation of all streets, alleys, public
grounds, and highways within the cor-
porate limits of the city, and to direct
and control the laying aund construction
of railroad tracks, turn-outs, and switch-
e8, and to require that they be construct-
ed and laid so as to interfere as little as
possible with the ordinary travel and
use of the streets; to control and regulate
everything concerning street railways,”
etec. We are of the opinion that, by the
terms of both of these charters, (clearly
by that of the street-railway compuny.)
the legisla ture intended to and did confer
ample authority upon the city council to
grant the franchise in question to the
blaintiff, and to extend it for a term of
years, as it did do.

Wealso think that, according to thecur-
rent of the authorities, the grant, having
been duly accepted and acted upon by the
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appeliee, became a vested right or perfect-
ed contract, which could not be subse-
quently repealed or impaired by the com-
mon council or the authorities of the city
of ITouston: provided, however, that
there is no constitutional prohibition to
the granting of such special privileges by
the legislature or under its authority.
Railroad Co. v. City of Brownsville, 45
Tex. 96; 2 Dill. Mun. Corp. (3d Ed.) pp.
GO6, 718, § 727; 1 Dill. Muan. Corp. § 314;
Port of Mobile v. Railroad Co., (Ala.) 4
South. Rep. 106 Railway Cases, 79 Ala,
469: Milhan v, Sharp, 27 N. Y. 611; City
of Burlington v. Railway Co., 49 Towa,
144; Dartmouth Collece Case, 4 Wheat.
519; Kletcher v. Peck, 6 Cranch, 137; Stein
v. Mayor, 49 Ala. 362; Railway Co. v. An-
derson Co., 59 Tex. 667; State Const. art.
10, § 7. Those decisions cited by couusel
for the appellants, which deny the power
of thec¢ity governient, under its general
authority over its strects, to grant the
right to operate a street railway in such
streets for private gain, were rendered in
cases where the legislature had not con-
ferred upon the municipality the necessary
authority to extend such franchise.

In reference to the secund proposition
submitted by the appellants, wehold that,
as the common council had legislative
authority to grant the franchise in ques-
tion, its duration was a matter for their
exclusive determination. Whether it
should be extended for 2,5, or 30 years
was left to their wisdom and discretion.
They could not, perbaps, abandon or
transfer their ordinary control over the
streets of a legislative character, so as to
prevent the proper and legitimate exercise
of this authority by their successors in
office. Dut this, as we have seen, they did
not do. Nor was itin the power of the
common council to create a perpetnity.
Subject to these limitations, however, the
wisdom and reasonableness of the graunt,
and the length of time during which it
should continue, were addrersed solely to
the good judgment of the members of the
common council. 1 Dill. Muan. Corp § 95,
There is no pretense in this case that the
use of the streets by the plaintifi has
become a nuikance or amounts to an
injury to the public, so we need not go
inte that branch of the subject. City of
Buarlington v. Railway Co., 49 lowa, 144.
While section 71 of article 10 of the state
constitution is entirely prohibitory, and
not permissive, still it i3 a clear recogni-
tion of the right of any city to give ita
consent to the use of its stieets by street-
railway compaunies, and it contains no
limitation of the length of time for which
such cousent may be given.

We might end the discussion here, and
aftirm the judgment of the district court.
But there is another provision of the con-
stitution of 1576 which may have some
bearing upon the power of the legislature
or any municipal government under its

!Prohibits the legislature from “granting a
right to construct and opcrate a strect railway
within any city, town, or village, or on any pub-
lic highway, without first acquiring the consent
of the local authoritics having control of the
street or highway proposcd to be occupied.”
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authority to create, for a definite period,
an “irrevocable or uncontrollable grant
of special privileges,” like the franchise
granted to the plaintiff. Bill of Rights,
§ 17. This provision has aot beeninvolved
nor cited by counsel for the appellants,
nor has it been discursed -by counsel for
either party. It is claimed, however, by
the appellants (a8 already stated) that,
even if the legislature had conferred
authority upon the common council of
the city of Houston to grant special
privileges to corporations for a term of
vears, still the ordinance of November 5,
1883, which extended the franchise for the
period of 30 years, would be void because
“unreasonably broad and comprehensive.”
This proposition most evidently does not
directly present the question of the consti-
tutionality of the ordinance in question.
We are loath to decide a constitutional
question where it has not been directly
raised nor argued by counsel; yet we do
not see how it ean he ignored entirely.
That the question is indirectly involved
there can be doubt, for the reason that,
although the plaintiifi’s charter was grant-
ed befure the adoption of the present con-
stitution, still the rights claimed in this
suit had not become vested, nor was the
franchise granted by the city until long
after the constitution had gone into oper-
ation., Misxissippi Society v. Musgrove, 44
Miss. 820. The article of the constitution,
above cited, reads as follows: *And no ir-
revocable or uncontrollable grant of spe-
cial privileges or immunities shall bemade,
but all privilegesand franchires granted by
thelegislature, or created underitsasuthor-
ity,shall besubject to thecontrol thercof.”
There is no doubt that the franchise, as
granted to the plaintiff, is. in legal accep-
tation, “a special privilege.” Bank v.
Earle, 13 Pet. 505; 79 Ala., supra. 474; 27
N. Y., supra, 619; 3 Kent, Comm. {58.

What there is8 meant by the other
words, “irrevocable or uncontroliable
grants?® This question {8 by no meuans
of easy solution. and may possibly be un-
derstood in a different sense by different
minds, or may give rise to diverse im-
pre=sions in the same mind:

First. The decision of the supreme court
of the United States in the celebrated
Dartmouth College Case, where it was de-
clared that a franchise, upon being accept-
ed by the grantee, became a perfect con.
tract, which the state could neither recall
nor in any wise fmpair, has never been
universally admitted to have been based
upon sound principles of government.
Many eminent writers and courts have
;thought that a franchise is a mere privi.
lege extended by the sovereign power of
the state, which it could recall whenever
it should be deemed advisable so to do.
The courts have gencrally, however, from
necessity yielded to the supreme court of
the United States, but many have done so
(if not sullenly) under apparent protest.
Cooley, Conat. Lim. pp. 341, 342, and note
1. The pernicious and evil consequences
of that decision have been frequently
pointed out by judgzes and law-writers,
aund the doctrine announced has never
been cordially accepted by those who Le-
lieve in the sovereign power of the state.
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Id. p. 340.and note 2. May not, therefore,
the framers of our constitution have
intended by this provision to render
fmpotent and inapplicable the principle
announced in the Dartmouth College Case,
not only as to perpetuities, but as to frun-
chises for a term of years? 4 South. Rep.,
supra, 109, Did they not mean to say to
the legisluature: “You may extend special
privilezes to corporations, but the rigcht
to recall the grant whenever you may
deem it advisable is reserved, and shall be
an indispensable condition of the grant?”
It =0, the grantee would, of course, ac-
quire the franchise subject to this reserva-
tion and condition, and itcould berevoked
or withdrawn by the power which ex-
tended it, whether that was the state leg-
islanture, or a municipality acting under
the authority of the legislature. In many
other provisions of the constitution we
also observe evidence of great jealousy of
corporate powers and franchises upon the
part of the framers of that instrument.
Articles10-12. Then, again, there was the
celebrated subsidy to the International
& Great Northern Railroad Company,
including an “immunity” from taxation
for 25 yvears, which had but partly, by an
“irrepealable contract, ” been granted, and
perhaps was in the mind of the conven-
tion. Generally, when it is said that a
power is “irrevocable,” we understand
that the grantor cannot withdraw nor
call back the power.

Second. But the word “irrevocable” is
frequently used in a somewhat dilfferent
sense. It may mean acting, or denote a
right or power which cannot Le annulled
or vacated except for a suflicient cause.
It may mean “unalterable” or “irreversi-
ble.” To “revoke” sometimes denotes
the right to annul, rescind, or abolish.
Webst. Dict.  “Revocation” not only -
means the recalling of the power,but may
denote the vacating of the grant forcause.
Bouv. Law Dict. It may be that this is
the sense in which the lungzuage of the par-
agraph is used. The framers of the con-
stitution may have intended merely to
prohibit the legislature from granting
any “special privilegze” which could not
be annulled, condemned, or vacated in the
manner and for the causes as might be
prescribed by law. This view of the ques-
tion ix strengthened by the useof the word
“uncontroliable” in the same connection,
and the same clause most positively de-
clares that all “privileges and franchises™
shall he subject to legislative “control”
and regulation. When we consider the
effect and conscquences of declaring that
every grant of special privileges or fran-
chises for a term of years by the state
could be revoked or withdrawn at the
mere pleasure or will of the legislature,
we then very much donbt that theframers
of the constitution, or thepeople in adopt-
ing it, intended to reserve to or confer
such power or authority upon the legisla-
ture. The policy of the state seems to
have been to encourage the building of
railroads aud the investment of capital in
similar enterprises. 1 these special privi-
leges or franchises in question can be re-
called or terminated at the will of the leg-
islature, then it would follow that, undea
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the same reservation in the original law,
vvery charter granted, since the adoption
of the present constitution, to any rail-
road, telegraph, or telephone company,
ice factory, gas or electric-licht company,
ete., could be repealed or revoked at the
pleasure of the legislature, without the
necessity of a judicial forfeiture. If the
language of the constitution admitted of
no other coustruction, it would, of course,
be the imperative duty of the courts to so
interpret it. regardless of consequences.
If any injustice results, “the remedy for
such injustice must be found in the action
of the people themselves, through an
amendment o! their work when better
counsels prevall.” Cooley, Const. Lim.
&. Where the construction would lead
to “monstrous and absurd consequences,”
the same bhonored author councedes the
right and duty of the courts to “question
and cross-question closely ™ the clause to
discover if it will not admit of another
construction more in harmony “with the
general purposes of such instruments.”
And hence we invoke section 19 of the bill
of rights, which not unly protects proper-
ty, but also “privileges or immunities,”
from destruction, “except by due course
of thelaw of the land.” While not con-
clusive of the question, still this provision
affords some evidence of the general pur-
pose of the constitution; and that its au-
thors did not intend, by the declaration
coutained in section 17, to announce that
the continuance orduration ofevery privi-
lege or immunity, which might be creat-
ed by the legislature or under its authori-
ty, should be entirely dependent upon its
caprice or will. Nee, also, section 22, art.
41. With the light before us at this time,
we think that the better opinion is that
this particular clause of the constitution
was intended to prohibit the legislature
from granting any “special privilege or
immunity " in such way, or of such char-
acter,as that it could not be subscquently
annulled or declared forfeited for such
causes as might be defined by the law, or
condemned in the exercise of eminent do-
main, (Cooley, Const. Lim. 341-344;) and
it was furtherintended that* all privileges
and franchises” granted by the legislu-
ture, or under its authority, should at all
times remain subject to legislative control
and regulation. We are pericctly aware
that we have not by any means exhaust-
ed the subject, but, as the question under
consideration has vot been directly raised
by the assignment of error nor discussed
by counsel, a8 before remarked, we think
that a mere expression of upinion upon
our part ought to sutlice for the present,
without attempting a definite decision of
the question. We have mercly indicated
what, ag it seems to us, would be the
proper construction; but we do not final-
Iy commit ourselves to that view of the
Bubject, We leave the question open to
luture investigation, should it be present-
ed fo another case. We will add, this pro-
vision of the constitution could hardly be
held to refer unly to the grant of exclusive
#pecial privileges, for the reasons that no
such language is used, and, besides, mo-
Dopolies are problbited by another section

of that instrument. Section 26. Our con-
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clusion is that the judgmentof the district
court ought to be atlirmed.

Per Cruriam. Affirmed, as per opinion
of commission of appeals.

ScuMmipT v. HUFF et al.
(Supreme Court of Texas. March 1, 1893.)

Trespass TO TRY TITLE — EVIDENCE — DECLARA-
TIONS.

1. Where plaintiff, having purchased, at an
execution sale against B., land standing in the
name of M., briugs trespass to try title against
the administrator of M., and there is evidence
that 8. acquired the land, with money furnished
by B., holding it in trust to defcat B.’s cmedit-
ors, and that he deeded it to B., but the deed is
not produced, it is error not to submit the issue
to the jury.

2. The declarations of M., who was not in pos-
session of the land, are inadmissible to show
title in him.

3. But hisdeclarations that the land belonged
to B., and that he held it in trust for B. to en-
able the latter to avoid payment of his debts, are
admissible to show title in B. Plaintiff need
not show paper title to recover.

Commissioners’ decision. Section A.
Appeal from district court, Wilbarger
county.

Trespass to try title by Joseph Schmidt
against S. P. Huif, administrator, and
others. Verdict and judgment for defend-
ants. Plaintiff appeals. Reversed.

R. D. Britt and Barrett & Lustes, for
appellunt. F. P. McGhee, H., C. Thomp-
sou, and Stephens & Hufl, for appellees.

Honsy, P. J. This suit was originally
instituted by the appellant against J. L.
Tolbert, administrator of the estate of
W. R. Morrison. By an amended petition,
filed November 11, 1890, the appellee S. P.
Huff, who succeeded Tolbert as adminis-
trator, was made a party defendant. Mrs.
M. A. Byars, the surviving wife of C. M.
Byars, tozether with his children and the
heirs of W. R. Morrison, were also jolned
in the suit, an action ol tresnass to try ti-
tle to 320 acres of land, described fn the
petition as the S. ¥ of section 20 of 640
acres, block 12, surveyed by virtue of land
serip No. 610, jssued to the Houston &
Texas Central Railroad Company. The
cause was tried before a jury. Atter the
evidence was closed, the court instructed
the jury to find for the deicndants. This
was done, and the plaintiff has appealed.

The plaintiif purchased the lund at an
execution sale, made under a judgment in
favor of P.J. Willis & Bro. against C, M,
Byars, for $4,157, rendered in the district
court of Galveston county, July 5, 1S5J.
The deed of the sheriffi of Wilbarger coun-
ty was dated October 7,1855. 1t conveyed
an undivided one-half interest in the south
half of the scction of Jand mentioned.
The land was patented to the heirs of
Morrison in October, 1888,  The leading
object of this suit was to show that it
was paid for with Byars’ money,and was
held by Morrison in trust for Byars, whose
property it was whensold underexecution
to appellant. It constituted originally a
part of the public school land of the state.
Byars, who had been engaged in the mer.
cantile business in the town of Vernon,





