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western boundary of the East Texas Rail-
road block was the eastern boundary of
the Morris and Cummins block, plaintiffs
had no rizht, for there was no vacant
land subject to location under their cer-
titicates, while if the hlocks were not con-
ticuous they were c¢ntitled to land be-
tween the blocks covered by their loca-
tions. Where the rights of parties to an
action involving the title to land depend
solely on location, which must be deter-
mined by the boundaries of different
tracts of land, then we have what the
law designates as a “case of boundary.”
The law provides that “the judgments of
the conrts of civil appeals shall be con-
clusive in all cases upon the facts of the
case, and a judgment of ~uch courts shall
be conclusive on facts and law in the fol-
lowing cases, nor shall a writ of error be
allowed thereto from the supreme court,
to wit: * * * (2) All cases ol bound-
ary.” This ¢ourt has no jurisdiction to
grant the writ prayed for, nor to revise,
through any process, the decision of the
court of civil appeals in this cause, and
-the application must be dismissed.
It is 8o ordered. .

.

NALLE v. CITY OF AUSTIN et all
(Supreme Court of Texas. May 25, 1893.)

SuPkREME COURT — JURISDICTION OF ERROR TO
CouRT OF C1ViL APPEALS—CONSTITUTIONAL Law
—QUortM—DISQUALIFICATION OF JUDGL — “IN-
TERESTED® — SPECIAL JUDGE — MUNICIPAL IN:
DEBTEDNESS—IssUE OF Boxns,

1. The question whether a lawful quorum
of the court of civil appeals participated in the
reversal and remand of a case involves the
construction of the constitution of the state,
within the meaning of Act April 13, 1892, (Rev.
Civil St. art. 1011a, subd. 2,) conferring on the
supreme court jurisdiction of error to the court
of civil appeals in such cases.

2. The judge of a court, who owns taxable
property in a city, is “interested” in an action
against such city to cancel bonds issued there-
by, within the meaning of Const. art. 5, § 11,
disqualifying a judge to sit in_ certain cases.

3. Laws 1802, p. 32, § 40, defining the ju-
risdiction of the courts of civil appeals, which
provides that a majority of the members of
such court *“shall constitute a gquorum for the
transaction of business,” is valid, though
Const. art. 5, § 6, as amended in 1892, author-
izing the establishment of such courts, does not
prescribe the number requisite to constitute a
quorum.

4. Const. art. 5, § 11, as amended in 1802,
provides that when the court of civil appeals,
“or any member” rhereof. shall be disqualified
to try a case, that fact shall be certified to the
governor, who shall appoint the requisite num-
ber of special judges to determine the case.
Held that, as under the original section there
was no provision for the appointment of a spe-
cial judge except when two were disqualified,
the purpose of the amendment was to meet the
emergency of one judge being disqualified, and
the remaining two unable to concur. The fact,
therefore, that one member is disqualified to
try a case does not prevent the other members
from proceeding therewith.

5. Under Rev. Stoart, 1043, as amended by
Act April 13, 1892, providing that “in each case
the supreme court shall affirm the judgment,
reverse, and render the judgment which the
court of civil appeals ought to have rendered,
or reverse the judgment, and remand the cause
to the lower court, if it appears that justice
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demands another trial,” on ,error to the court
of civil appeals it is the duty of the supreme
court to dispose of the whole case. and reverse
or atlirm the judgment of the trial court, as
the law muy demand.

6. City Charter Austin, § 1, authorizes an
annual tax, not exceeding 1 per cent., on the
taxable property for the ‘“current expenses, and
for the general improvement, of the city.” Sec-
tion 2 authorizes the raising of money on the
credit of the city, ‘‘for a specified and definite
purpose, by issuing bonds or otherwise,” pro-
vided that the bonded debt shall be increased
beyond a certain sum only by a vote of the
people. Held that, as section 2 confers the pow-
er to issue interest-bearing bonds, which would
require an annual pavment of interest, and in-
stallments to the sinking fund, the taxing pow-
er is not confined to the 1 per cent. authorized
in section 1. 21 S. W. Rep. 375, affirmed.

7. City Charter Austin, § 2. which author-
izes the raising of money “by issuing bonds
of the city,” implies the issue of honds having
the commercial quality of negotiability.

& Where the proposition to issue city bonds
submitted to a vote of the electors did not limit
the rate of interest the bonds were to bear, the
bonds are not invalid, because sold below par,
if the discount, added to the interest expressed,

es not make the rate usurious.

9. Where a city has power to create a
bonded indebtedmess for the construction and
operation of a system to supply the city with
water and light, in the absence of a clear abuse
of authority, the issue of such bonds will not
be restrained because the system proposed is
greater than the immediate needs of the city
demand.-

10. The fact that a city is already supplied
with water and light under an existing contract
does not affect the right of the council to judge
of the necessity for a new system. 21 S.- W.
Rep. 375, aflirmed.

Error to court of civil appeals of third
supreme judicial district.

Action by Joseph Nalle, for himself and
others, as taxpayers, against the city of
Austin and others, tocancel certain bonds,
to restrain the issue of other bonds, and
for other relief. A judgment sustaining a
demurrer to the petition was reversed
by the court of civil appeals, (21 S. W.
Rep. 375,) and defendants bring error.
Reversed.

Geo. F. Pendexter, D. W. Doom, Fisher
& Townes, W. M. Wulton,and R. H. Ward,
for plaintiffa in error. O. T. Holt, Gold-
thwaite Ewing, and H. F. Ring, for de-
fendant in error.

GAINES,J. This case comes tous opon
a writ of error to the court of civil ap-
peals of the third supreme judicial district,
by which it is sought to review a judg-
ment of that court reversing the judgment
of the trial court, aud remanding the
canse for a new trial. Mr. Justice Key
held himself disqualified to sit in the
cause, und the judgment which is here
sought to be reversed was rendered by the
two other members of the court. After
that judgzment was rendered, the appel-
lees, who are plaintiffs in error in this
court, filed a motion for a rehearing, upon
the ground, among others, that the two
judges who sat in the case did not consti-
tute a legal court, and that their action
was therefore coram non judice and vuiid,
In the motion for a rehearing it was also
urged that the court erred in its ruling
upon the merits of the cause. 'The errors

*For opinion on rehearing, see 22 8. W. Rep. 960,
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alleged in the motion for a rehearing are
made the basis of the application for the
writ of error.

We have first to determine whether or
not we have jurisdiction of the-cause.
The judgment of the court of civil appeals
being one which reversed the judgment of
the trial court, and remanded the cause,
this court has no power to review it un-
less the case come under some one of the
eizht exceptions specitied in article 10i1a,3
whirh was made a part of the Revised Civil
Statutes by the act approved April 13,
INgZ, which defined the jurisdiction of the
supreme court. Laws 1892, p.20. It is
pot claimed that the case, as originally
presented in the court of civil appeals,
comes under any one of the first seven ex-
ceptions, or that the disposition of it in
that court “practically settled the case.”
But it is Insisted that the questions which
arose in the care after it reached the ap-
pellate court, and which grew out of the
Supposed disquulitication of une of the
judges, involve the construction of the
constitution of the state, and that,
therefore, this court has jurisdiction to re-
view the entire case upon a writ of error.
That the question of the legality of the
tourt, a8 counstituted by two of its mem-
bers only, involves the construction of the
constitution as well as the validity of a
Statute of the state, there can be no
doubt. But whether the legislature in-
tended to confer jorisdiction upon tbis
court, when the constitutional question
does not arise upon the merits of the case,
but grows vut of some matter of proced-
ureiu the court of civil appeals, is not so
€ary to determine. But from the com-
mencement of every suit until its tinal ter-
mination, questions of procedure may
arise, which may naterially affect the re-
sult of the suit, but which are iu no way
Inrvolved ip the intrinsic inerits of the case.
When such a question has been errone-
vusly decided in the tria) court the deci-
8ion may be reviewed in the court of ap-
peals, and the error may demand a re-
versal of the judgment. If, however, that
court should afirm the judgment not-
Withstanding such error, this court, in a
case in which that court’s judgment isnot
made final by statute, would have juris-

'Art. 1011a. Al causes shall be carried up to
the supreme court by writs of error issuing
fom the supreme court to the courts of civil
appeals upon final judgment, and not on judz-
Wents reversing and remanding causes except
in the following cases, to wit: (1) Where the
Btate is a party, or where the railroad commis-
Sloners are parties; (2) cases which involve the
cnstruction and application of the constitution
of the United States, or of the state of Texas,
or of an act of congress; (3) cases which in-
volve the validity of a statute of the state; (4)
cises involving the title to a state oflice; (J)
tases in which a civil court of appeals over-
rules its own decisions, or the decision of an-
other court of ecivil appeals or of the supreme
court; (6) cases in which the judges of any
court of civil appeals may disagree; (7) cases
io which any two of the courts of civil appeals
may hold differently on the same question of
law: (8) when the judgment of the court of
civit ﬂplilenls reversing & judgment practically
settles the case, and this fact is shown in the
Petition for writ of error.
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diction to revise such error, and to ren-
der such judgment as that court ought to
have rendered. For example, the ques-
tion whether a charge is upon the weight
of the evidence is not one involved in the
Issues made by the pleadings in the case,
but it is one that aflects the legal right of
the parties, and, if answered in the attirm-
ative, might be a ground for a reversal
of the judgment in any court to which the
case should he appealed. So, also. a ues-
tion of procedure may spring upin acourt
of civil appeals. For example, the point
niay be there made that an alleged error
of the trial court has not been properly
assigned. Is it to be doubted that the
court would have the power, in a proper
case, to revise the decision by that tribu-
nal of such a question, and to reverse its
ruling, if found erroneous? If not, can
such a question bedistinguished from that
now under consideration? Neither arises
in the trial court; and if the question of a
legal assignment of error be important
the questionof a legally-constituted tribu-
nal to pass upon the appeal must be
more 80, hecause it affects the very life of
any judgment that the court may render,
If the judgment had been aflirmed by the
court of civil appeals, und the question
whether or not a lawful quorum partici-
pated in the decision bad been presented
to this court in a proper manner, we
could not have evaded the responsibility
of deciding the question. The pleadings
and the evidence and the proceedings, as
they are all evolved in the progress of
the cause from its commencement until its
determination in the court of l1ast resort,
become a part of the case, and questions
arising upon either may call for determi-
nation upon the final appeal. [t {ollows
that the case we have involves the coun-
struction of the coastitution of the state,
and that it comes literally within the sec-
ond exception to the article of the statate
above cited. .
Having determined that we have juris-
diction, we come, next in order, to the
question of Judge Key’s disqualification.
It was made a ground of the motion for
rehearing filed in the court of civil appeals
that Judge Key was qualified, and should
have participated in the decision of the
cause. In passing upon that motion the
court, as constituted by the other two
judges, held the contrary,upon theground
that he owned property in the city of
Austin subject to taxation, aud ‘was
therefore interested in the question of the
lezality ot the tax, to be determined by
the suit. 'This conclusioninvolves the fur-
ther holding that section 27 of the act to
detine the jurisdiction of the courts of civil
appeals, approved April 13, 1892, which
prescribed an interest in the question ag
an additional ground of disqualitication
of a judge, wus not in coontlict with section
11, art. 3, of the constitution, us recently
amended, which did not prescribe such in-
terest as a disqualification. Judge Key
was undoubtedly interested in the ques-
tion at issue before thecourt., But wheth-
er section 11 of the article of the conslity-
tion just mentjoned was not intended fully
to define every ground of disqualification
of a judge, and tu take from the legisia-
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ture all poswer to prescribe additional !
grounds, i8 a grave question. It is one,
however, which we do not deem it neces-
sary to determine.

This suit was brought by a property
holder and taxpayer in the city of Austin
to enjoin the coilection of certain taxes
for the years 1891 and 1892, which had heen
assessed for the purpose of paying the in-
terest and sinking funds upon certain
bonds, which it was<claimed had been is-
sued by the city for an illezal purpose.
Bnt, in addition to the injunction against
the taxes, the plaintiff also sought to can-
cel the bonds so issued, and to restrain
the issue of other bouads for the same pur-
pose. The bonds already issued were al-
lezed to amount to the sum of $H00,000,
The sum of the bonds, the issune of which
was sought to be enjoined, wasr $500,000,
If the latter obligations should be issued,
they wonld, prima facie at least, author-
ize the assessment and collection of a tax
opon all taxable values in theeity for their
payment. If their issue should be re-
strained, no such tax could be levied. It
follows, therefore, as we think, that every
holder of propertyv in the city which issub-
ject to taxation has not only an interest
in the guestion to be determined by the
suit, but also a direct pecuninry interest
in the result. Judgze Key, being the owner
of tuxable property in the city, was, in
our opinion, disqualified to s8it in the case,
He was “interested” in the case, and was
prohibited from sitting by section 11, art.
B, of the constitution. Without express-
ing either our concurrence or our disap-
proval of the ground upon which thecourt
of civil appeals plauced their ruling, we
conelusde that their decikion of the question
was correct.

Butit is further insisted on behulf of
plaintiif in error that it Judge Key was
disqualified the two remaining judges did
not constitutealaw!ul court. Theconten-
tion ofconnsel is thatunder the provisions
of the amended section 11, art. 5, of the
constitution, when one member of the
court of civil appeals is disqualitied to sit
in a cause, the fact should be certified to
the goveruor, and that he shall then ap-
point 8 special judge to aid in its disposi-
tion, and that until this is done the oth-
er two members of thecourt haveno pow-
er to proceed with the case. Still another
reason for holding that two judges of the
court of civil appeals cannot constitute a
court for the transaction of its business
nas snggested itself to our minds, and,
though not urged by counsel, in view
of the importance of the matter, we deem
it proper to dispose of it. It is Involved
in the main question immediately under
consideration, aud afieets the rizht of any
two members of any court of eivil appeals
in this state to hold a session of the court
when the other is absent, from any cause
whatever. We snall dispose of the latter
question first.

Section 2 of amended article 5 ofthe con-
atitution contuins this provision: “7The
sapreme conrt shall consist of a chief jus-
tice and two associate justices, any two
of whom shall constitute a quorum, and
the concurrente of two judges shall be
necessary to a decision of a case.” Sec-
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tion 4 reads, in part, as follows: “The
court o!f criminal appeals shall consist of
three judgzes, any two of whom shall eon-
stitute a quorum, and the concurrence of
two judges shall be necessary tou decision
of said court.” Section 6, however, sin.
ply declares that the legislature shall di-
vide the state into districts, “and sball es-
tablish a court of civil appealsin each o
said districts, which shall consist of a chid
justice and two associate justices,”ete,
and does not preseribe the number requi-
site to constitute a quorum. The provi-
giuon as to a quorum in the supreme coort
and jn the court of criminal appeals, and
the absence of a similar pruvision with
reference to the courts of eivil appeals. is,
to say the least of it, remurkable. The
gections referred to were parts of an
amendment to the constitution, which
waf passed by the two branches of the
legislature, and submitted to the people
ar a whole. Under these circumstances
the failure to provide that two members
of a court of civil appeals should make a
quorum strongly tends to evince the in-
tention that every case in that court
should be decided by a full bench. There
are authorities which hold, as to special
tribunals, at least, that when a court i8
created, composed of more than one judge,
and the law creating it does not prescribe
that any number less than the whole may
constitnte a quorum, all most act in mak-
ing a decicion. Whetker this 1ole should
apply to superior courts may well be
doubted. Section 40 of the act defining
the jurisdiction of the courts of civil ap-
peals, approveid April 13, 1892, does provide
that “a majority of the several courts of
civil appeals shall constitute a quorum for
the transaction of business.” Laws 1N,
p. 32. 1 this provision was not prohbit-
ed by the constitution, it settles the ques-
tion; and notwithstanaing the considera:
tions which indicate that it was the pur
pose of section 6, art. 5, as amended, tore-
gnire all the members of each court of civil
appeals to act together in the transaction
of its business, we feel constrained to hold
that it was not intended to deprive the
legislature of the power of establishing 4
different rule. The amended article 5
was adopted in order to secure a prompt
disposition of causes which had been, and
which should be, appealed from the trial
courts. It had been found wholly imprac-
ticable to accomplish this under tbe orig-
inal article 5 ol the constitution, To se
cure this end the courts of civil appeals
were established. It was evidently con-
templated that as many as three might
be necessary at the time of ita adoptiod,
and that even the three first established
might be found inadequate. The great
number of cnses now pending in the three
courts already created, and the recent
legistation providing for the establishment
of two in addition to those now existing,
indicate that it required no great powen
of prophecy to foresee the probable cu-
tingency that the new eourts would

burdened with more labor than thef
would beableto perform. Louking, tien,
to the vesult of a rule which would re
quire the presence of all thejudges to con-
stitute a court upon the dispateh of it8
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business, we capnot believe that such was
the intentlon of the legzislature which
passed theamendment,or of the people whao
voted for itsadoption. 1tistobe bornein
mind that no provision is made for the
appointmeunt of a special judge when one
of the judges Is merely absent. Hence, it
it should be held that a full bench is nec-
essary to make a quorum, the result
wuuld be that in the event of the absence
of one of the judges Dy reason of sickness,
or frum any other cause, the business of
the conrt would remain in suspense until
the absent member should be present.
Such a rale would be fraught with mis-
chief, and would tend to obstruct the ac-
complishment of the very purpose for
which thecourtsolclvilappeuls werecreat-
el. In this connection itis to be noted
that the rame legislature which passed
the amendment passed the act providing
thut two members of the court rhould be
aquorum. Their construction of the con-
stitutional gquestion, unless clearly erro-
neous, should be upheld.

We recnr, then, to the ground on which
counsel for plaintifis in error base their
Argument, that the two members of the
court of civil appeuls who rendered the
judgment here sought to be set aside
were not a lawfully-constituted court.
They maintaip that amended section 11,
art. 5, of the coustitution, imperatively

requires that when one of the judges of-

anyone of the higher courts is disqualified
the fact shall be certified, nnd the gov-
ernor shall appeint a special judge {n his
stead; and they further contend that the
intent becomes more manifept when that
section js construed in connection with
the gection for which it was sobstituted.
The following 18 & copy of 8o much of the
original section 11, art. 5, of the constitu-
tion of 1576, as applies to the judges of the
supreme court and of the court of civil ap-
Peals: “No juage shall sit in any case
wherein he may be interested, or where
either of the partics may be connected
with him, by affinity or consanguinity,
®ithin such degree as nay be prescribed
¥ law; or where he shall have been coun-
8l in the case. When the supreme court
or appellate court, or any two of the
members of either, shall be thus disgquali-
fled to hear und determine any cuase or
ctases in said court, the same shall be cer-
tifled to the governor of the state, who
shall fmmediately commission the requi
site number of persons learned in the law
for the trial and determination of said
cavse or causen.” (Const, 1876, art. 5, § 11;
Sayles’ Consi. Hist. The section, ns now
amended, reads in part as follows: “No
Judge shnll sit In any case wherein he may
be interested, ar when either of the par-
ties may be connected with him, either
by affinity or cousanguainity, within such
dezree ag ruay be presceibed by law, or
When he shali have been counsel in the
caze. When the supreme court, a court of
triminal appeals, the court of civil ap-
Peals, or any member of either, shall be
thos disquaiiied to hear and determine
any case or cases in said court, the same
shull be certified to the governor of the
8tate, who shall immedintely commission
the requisite number of persons learned in
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the law for the trial and determiration of
such cnuseor causes.” In brief, the former
says that when any two members of the
court are disqualified the governor shall
commission the requisite nummber of law-
yers to try and deterinine the cause. The
latter provides that he shall appoint the
requisite number if but one member of the
court be disgualified. Upown first blush
the literal terms of the amendment woutd
gseem to dewand, and the fact of the
change would indicate, that in every case
in which a judge was recused a special
judge should be appointed. But this con-
struction, when the section in question is
compared with other provisions in the
amendulent, leads to a manifest incon-
gruity.” We should bear in mind that sec-
tion 11 applies, in express terms, to the
supreme court and to the court of
criminal appeals. The amendment, in
terms equally clear, provides that two
members of either of these courts shall
constitute a quorum. So that if it should
be held that the governor should appeaint
a special judge in every case in which &
member of either of these two courts
should be disqualified, the remaining two
could not act, although they could make
a decision if that member was merely
absent, or saw fit, from any cause, not to
take part in the decision of the case. No
reason suggests itseli to us for such a
distinetion. Why, if two members of the
court make a quorum, should a third be
appointed in a case in which the two may
concur in a decision? There can he none.
But there is a necessity for an appoint-
ment when the two judger who are quali-
fied may disngree. This suggests the con-
sideration which, as we think, led to the
change in the section under consideration.
Under the original section a special juidge
could be appointed only when two mem-
bers of a court were disqualified; and
hence there was no provision to meet the
care when one was disqualified, and the
other two failed to concar as to the
decision of the case. The amended secs
tion obviates this difficulty by providing
for an appointment when one only is dis-
qualified. 1t does not follow that an ap-
pointment is to be made in every such
case. The requirement is tiat the gov-
ernor “shall commission the requisite
nuimber * * * for the trinl and deter-
mination of such cauwe.” If three were
required to make & quorum, then, one
being dixqualified, another would be nec-
essnry to make the requisite number to
decide the cause. Ro, also, if one be dis-
qualitied, and the other two disagree, the
appointment of a special judge is requisite
to enable the court to make a decision,
althouzh two may constitute a quorum.
But if two be a quorum, and two be quali-
fied, and able to agree, no additional
judwe is requisite to a decision of the cave,
althongh the third member of the court
be recused. So construed, we see a satis-
factory and suotlicicnt reason for the
chunge made by the amendment. Con-
strued as requiring the appaintment of
a special judee in every case in which one
memiber of either of the courts is disquali-
fied, we perceive no sound rcason for
the departure from the previous law.
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Thouzxh not strictly repugnant to those
provisions which make two members
either of the supreme court or of the court
of criminal appeals a quorum to transact
business, such a construction does not
accord with their spirit. We conclude,
therefore, that the disqualification of
Judge Key did not make requisite the
appointment of a special judge, and that
the court composed of his two associates
constituted a lawful tribunal for the trial
. and determination of the case.

Having acquired jurisdiction of the case
by reason of the constitutional question
which involves the power of two mem-
bers of the court of civil appeals to render
a judgment, the further guestion arises,
whether we should retaiun jurisdiction for
the purpose of disposing of the case upon
fts merits. Article 1043 of the Revised
Statutes, as amended by the act ap-
proved April 13, 1892, provides that “in
each case the supreme court shall affirin
the judgment, reverse, and render the
judgment which the court of elvil appeals
ought to have rendered, or reverse the
judgment, and remand the cause to the
lower eourt, if it appears that the justice
of the case demands another trial.”
Laws 1892, p. 22. Article 1050 also pro-
vides that “all mandates from the said
court shall issue to the court in which the
original judgment was entered.” Laws
1892, p. 23, It is evident from these pro-
visions that it was the intention of the
legislature that when a case should be
brought to the cuurt by a writ of error
all questions material to the deter:uina-
tion of the case, which should be raised
upon the appeal, and properly presented
to this court, should be decided by it;
and that it should make such disposition
of the appeal as the court of civil appeals
ought to have made. There is no express
provision in the statute which authorizes
this court to send its mandate to the in-
termediate court, in any case brought
here by a writ of error; and it could not
have been contemplated that we shonld
jssue such writ to the trial court, with in-
structions to follow the opinion of the
court of civil appeals, unless we should
concur in their opinion upon the meritori-
ous questions in the case. 'The purpose
ol the legislature in restricting the right
to a writ of error to this court in cases
which shonld be remanded by the courts
of civil appeals, was mainly to enable this
court to make a prompt disposition of
the business which should be brought be-
fore it. It is not more diflicult to decide a
case of that class than to determine one
fn which the judgment has been atlirmed,
and it is certainly expedient that the
court should decide every question prop-
erly raised in every case which reaches it
by a writ of error. We therefore cou-
clude that it {8 our duty to consider the
whole case, to dispose of every question
which has been presented to us, and to
render a judginent either reversing or
afirming the judgment of the trial court,
as the law may demand.

The district court sustained a demurrer
to the petition, and, the plaintiff declining
te amend, tho judgment was made final
against him. Frowm this judgment he ap-
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pealed to the court of civil appeals, and
assigned the ruling of the court upon the
demurrers as error. There are sundry
grounds set forth in the petition, cpon
which it is claimed that the bonds in con.
troversy are not authorized by the char.
ter of the city, and are therefore void.
Such as are urged in the brief ol the appel-
laut in the court of civil appeals, we shall
dispose of in the order in which they are
there presented. :
Theallegutionsin the petition show that

in order to meet the current expenses of
tha c¢ity government, and the interest and
the 2 per cent. for the sinking fund of the
existing bonded indebtedness, and in like
manner to pay the interest and 2 per cent.
upon the bonds in controversy, will re-
quire a tax upon’'the taxable vaiues of the
city of more than 1 per cent.; and it is In-
sisted that 1 per cent. is the limit of taxa-
tion authorized by the city charter. Ifthis
proposition can be maintained it s de
cisive of the case in the plaintifi's favor.
In order for a city In this state to create
a bonded indebtedness, the power mist
be conferred by statute. Section §, art.
1], of the constitution, empowers the leg-
islature to confer aurthority upon a city
having more than 10,000 inhabitants to
levy and collect a tax not to exceed 2§ per
cent. of the tuxable property of the city,
and provides, also, that “no deht shall
ever be crcated by any city unless at the
same time provision be made to assess
and collect annually a sutficient sum to
pay the interest thereon, and create 8
sinking fund of at least two per cent.
thereon.” This does not confer authority
upon a city to create a bonded indebted-
ness. It merely authorizes the legislature
to grant the power, and prescribes a lul-
tation upon the grant. lts purpose was
to fix a limit upon the power of taxation
for municipal purposes, and to hedge it
about with salutary restrictions. At the
time the city council passed the ordinance
which provided for the issue of the bonds
in controversy, the city was governed by
virtue of a special charter. Iis chartet
was amended by an act approved April
17, 1583, This amendment contained the
following provisions: “The mayor and
city council shall have power within the
city, by ordinance: First. To levy aod
colleet an annusl tax not exceeding one
per centinm upoan all property within the
limits of the city, made taxable by la®
for state and connty purposes; the money
raised by said tax to beused for thecor-
rent expenses and for the general improve
ment of the city. Second. To ralse mon-
ey on the credit ol the city, for a special
and definite purpose, by issuing bhonds of
the city or otherwise: provided, the hond:
ed debt of the city shall not at any time
exceed one hundred and twenty-five thou-
sand dollars, ana theinterest dueon bonds
and interest-bearing warrants issued by
the city of Austin, with the interest ac
crued thereon, shall be at all times consid-
ered a part of the bonded debt of the cits.
To extend the bunded debt of the city be-
yond one hundred and twenty-five thod-
sund dollars shall only bedone by a apecial
act of the legislature, or by the consent of
two-thirds of the taxpaying citisens vot-
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ing at an election ordered for the purpose,
after thirty days’ notice by the mayor, by
the authority of, and in the method that
may be prescribed by, the city council.
All bonds shall specify for what purpose
they were issued, and when any bonds
are issued by the city a fund shall be pro-
vided to pay the interest, and two per
cent. per annum on the principal, as a
sinking fund to redeem the bonds, or pay
them at maturity ; and sald sinking fund
shall not be diverted to or drawa for any
other purpose, and thecity treasurer shall
honor no draft druwn on said rioking
fund, except to pay the interest, or redeemn
the bonds for which said fund was pro-
viled. The sinking fund for the redemp-
tivn of any bonds, und the payment of the
Interest thereon, shall be invested, as fast
a8 the same accumulates, in interest-bear-
ing bonds of the United States or of the
state of Texas or of the city of Austin, 48
the c¢ity council may deem most advan-
tageous; and such bounds, and the interest
thereon, shall be sold when necessary to
pay or redecm the bonds for which the
sinking fond was established. ®* * *
Seventh. To construct water works, gas
works, and street railroads within or be-
yond the ety limits, or hoth: to provide
the city with water and gas, and to erect
bydrants, fire plugs, and pumps in the
Streets; to erect the necessary machinery,
lamp posts, ete., for lighting the city.
within or heyond the limits of the city.
for the convenfence of the inhabitants of
thecityand environs. ®* * * Tenth. To
provide for the lighting of the streets and
erecting lamps thereon.” It ie insisted
that the words “general improvements”
wereintended to include all improvements
of every character, and that, therefore, the
tax of 1 per cent. was intended to cover
the expenses of the city for every purpose
whatever, But we do not concur in this
construction. The second section clearly
confers the power to issue interest-bearing
bonds, which would require an annusal
outlay to pay. interest and installments
applicable to a sinking fund. That the
Money to be ruised by the 1 per cent. tax
was not to beappropriated to such a pur-
bose Is made clear by the distinct state-
lent of the definite objects to which it
should be applied. It i8 to be nsed “for
the current expenses und general improve-
lent of the eity.” The meaning is that
the money s to be directly applied to
these purposes, and it does not mean that
itis to be appropriated to the payment of
the Interest and sinking fund ot a bonded
Indebtedness, although such indebtedness
ay have been created for the improve-
Ment of the city. In our opinion the
words “general improvement” mean or-
dinary improvement; thatis, the improve-
ment which ordinarily recurs, and which
may be pald for ont of the revenue which
“as authorized to be raised for general
burposes. This 18 made more manifest by
the aecond provision. It authorizes the
city to raise money by the issue of bonds
for 4 gpecial and definite purpuse.” The
Words quoted are clearly used in contra-
distinetion to the words, “current expenses
and general improvement,” in the first
Provision. The meaning is that for any
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special object for which the ecity is au-
thorized toexpend money, such a8 the sup-
plying of inhabitants with water, or light-
ing its streets, money may be raised by the
sale of bonds. Now, it may be conceded
that the power of levying a tax must be
given either expressly or by necessary im-
plication, aud that every reasonable
doubt as to the grant should be resolved
in favor of the taxpaver. But we have
seen thut the only tax which was express-
ly authorized was, by expresa direction, to
be applied to other purposes. We have
alsu seen that the constitution requires
that, whenever a bonded indebtedness is
created by a city, provision must be made
by taxation for the payment of the an-
nual interest, and an annual installment
of a sinking fund. Therefore, the power
tn issue bonds given by the city's charter
implies the power to levy a tax to dis-
charyge the debt. It has been so held by
the supreme court of the United Ntates,
Ralls County Court v. U. 8., 105 U. S. 733;
U. S. v. New Orleans, 99 U. S. 582. The
legislature not having placed a lJimit on
the tax, that fixed by the cownstitution
is to be applied. The constitution for-
bids the legislature from granting the
power to levy a tax of more than 24 per
cent., but doea not require that the limit
shall be named. As to the limit of the
taxation, the constitution executes {tself,
with or without legislation. We think,
therefore, that the second provision in
the section quoted from the city’s charter
is to be construed as if it had expressly
authorized a tax to pay the interest and
sinking fund of the bonds, without numning
the per centum to be levied, and that it
conferred power upon the city to levy, for
the purposes indicated.any tax within the
limits fixed by the constitution.

But it is also urged that the city was
not authorized to issue negotiable bhonds,
and that, lor the reason that the bonds in
controversy are negoutiable in form, they
are therefore withuut authority and void.
Doer the charter of the ¢ity confer author-
ity upon the council to issue negotiable se-
curities? It clearly has the power to raise
money by issuing bonds. In Amey v.
Mayor, erc., 24 How.364, the legislature ot
Penusylvania bad authorized Allegheny
City to suhscribe to the stock of a certain
railroad company, and to issue “certifi-
cates of loan” therefor, The ecity sub-
gcribed to the stock, and issued in pay-
ment what is now known as negotiable
bonds. The court held that the bonds
were valid, and were not subject to be at-
tacked for irregularity in the hands of a
bona tide transferee, Speaking of the cer-
tificates of loan, the court say: “Such cer-
tificates are well and distinetly known
and recognized in the usages and business
of lending and borrowing money, in the
transactions of commerce, also, and for
raising money upon the contract in them
for industrial enterprises and internal in-
provements. They were formerly more
wenerally known than otherwise as ‘cer-
tificates of loan,” with certificates of inter-
est attached, payable to bearer at partic-
ular times within the year, at some par-
ticular place, being a part of the contract,
from which they must be cut off to be pre-
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sented for payment. But now, in their
use, they are called ‘bonds with coupons
for interest,’—a coupon bond; coupuns
being interest payable separably from the
certificate of loan, for the puvrpose of re-
ceiving it. But neither the instrument nor
the coupon has any of the legal character-
istics of a bond, either with or without a
penalty, though both arewritten acknowl-
edgments for the paywment of debt.”
There, although the authority given was
merely to issue “ceitificates of loan.,” the
court assumed to koow that negzotiable
certiticates, such as are now known as
“negotiable bonds,” were meant, and held
them binding oblizations. In Hackett v,
Ottawa, 99 U. S. 86, the power delegated
to the council of the city was “to borrow
money on the credit of the city, and to is-
sue bonds therefor, and to pledge the rev-
enues of the city for the payvment thereof.”
Bonds of the city, negotiable in form, were
issued, really to aid in the development of
manufacturing enterprises: but they ap-
peared unpon their face to have been issued
for lawtul municipal purposes. Thecourt,
all the judges concurring, held that an in-
nocent holder was entitied to recover upon
the bonds. In Ottawa v. Bank, 105 U. 8.
842, other bonds of the same issue came in
question, and the ruling in the previous
case was adhered to, without dissent. In
Ottawa v, Carey, 108 U. S. 110, 2 Sup. Ct.
Rep. 361, there was an attempt to recover
on still other bonds of the rawme series. It
was held unanimously that the plaintiff
was a mala tide hoilder, and could not re.
cover. The opinion in neither case dis-
cusses the question whether the power “to
{8sue bonds” authorized an issue of nego-
tiuble bonds. But the decision in two
former cases necessarily rests nupon the
affirmation of the proposition, namely,
that the word “bonds” means negotiable
securities. In Hackett v. Ottawa the
power of the council to make the bonds
negatiable is expressly recognized, whilein
Ottawa v. Bank the court say that they
had decided In Hackett’'s Case that *the
city council had power, the voters cun-
senting, to issue negotiable securities for
certain municipal purposes.” A “munic-
ipal bond,” in its ordinary commercial
sense, means a negotiable bond. Hence, if
the legislature intended to authorcige the
city council of Austin to issue mere evi-
dences of debt, why did they use the word
“bonds?” The word implies something
more than a mere promise to pay; that
18 to ray, it implies bonds havinf the com
mercial quality of negotiability. Money
may be borrowed by a city upon a nonne-
gotiable Instrument, but in order to obtain
advantageous terms, and to enterthe mar-
kets of the world In [air cowmpetition for
the use of money, it must issuecommercial
paper. The power to issue bonds was
granted to the city of Austin for the pur.
pose of enabling it to raise money, and it
is not to be presemed that it wasintended
to restrict the power to ‘the issning of
obligations that would not be effective for
the parpose, and advantageous to theeity.
In Brenham v. Bauk, 144 U. 8. 173, 12 Sup.
Ct. Rep. 559, the supreme court of the
United States has recently held that the
mere power to borrow Immoney does not
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authorize a municipal eorporation toissne
negotiable bonds in payment therefor. In
that case the court say: “The confining
of the power in the present case to a bor-
rowing of money for general purpoves on
the credit of the city limits it to the power
to borrow money for ordinary goveru-
mental purposes, such as are generally car-

ried out with revenues derived from taxa-

tion, and the presumption is that the
grant of the power was intended toconier
the right to borrow in antieipation ol the
receipt of revenue taxes, and not to plunge
the municipal corporation into a dJdebt on
which interest mu~t be paid at ten per
centum per annum, semiannually, for at
least ten years.” But the correctness ol
the conclusion in that case weneed neither
affirm nor deny. The case is distinguish-
abLle fromm this in two important partic-
ulars: Here the power to issue bonds is
expressly conferred, and, ar we have seen,
the bonds could not be made a charge up-
on the revenues collected for general pur-
poses. It was clearly contemplated that
a special taxshould be levied for their pay-
ment. In the opinion in the case cited the
court also use this language: “Although
the authority for such bodies to isrue
negotiuble paper might be implied in some
cases from other and express powers
granted, these implications should not he
extended beyond the fair inferences to be
gathered from the circuinstances of each
case.” From the powers granted to the
city ot Austip, and the circumstunces of
the case, we think it fairly inferable that
the legislature intended to give it author-
ity to issue negotiable bonds, and we ure
of opinion that it should be so held.

As averred in the petition, by virtue of
an ordinance of the city council the gues-
tion of issuing bonds to the amount of
$1,400,000 was submitted to the taxpayers
of the eity at an election, and the proposi-
tion wascarried by therequisitetwo-thirds
vote. It is alleged, however, that bet ween
the date of the ordinance ordering the
election, and the clection itself, the city
council passed another ordinance, creating
a board of public works, in which it was
provided that the bonds which were pro-
posed to be issued should not be sold at
less than par. It iv also averred, in effect,
that after the election this provision was
repealed, and that the bonds were placed
upon the market at 95 cents on the doliar,
and that such of the bonds as were actu-
ally sold, if any, were sold at that price.
It is also alleged, in substance, that the
vote in favor of the bonds was induced
mainly by representations made to the
voters that none of the bonds should be
sold below par. It 18 now insisted that
by reason of these facts it was iliegal to
repeal the provision, aud to sell the bonds
at less than theirface valuae. The proposi-
tion submitted at the election contained
no condition limmiting the price at which
the bonds should be disposed of; and the
citizens who voted at the election musat be
held to have known that the ordinance
which had been passed, limiting the price,
was subject to repeal by thecouncil which
passed it, or by any future council. Con-
ceding for the sake of the argument that
we could inquire into amn election heia
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strictly acrording to the terms of the law,
we are of opinion that we could not set
it a¥lde by reason of any fraudulent rep-
resentations that may have been made to
the electors in order to procure their votes.
Having a plain proposition submitted to
them, the voters must be presumed to
know its meaning andeffect, and to act at
thelr peril; and in the absence of bribery,
or other like corrupt influence, in a pro-
ceeding affecting the validity of the elec-
tion,no inquiry asr to their motives can be
permitted. The proposition submitted at
the election did not limit the rate of inter-
est the bonds were to bear. The question
of discount, in such a case, in its final
analysis, is 8 mere matter of interest, and
ought in no respect to affect the validity
of the bonds, provided the discount and
the interest expressed do not make the
rate usurious. In this case the bonds bore
luterest at the low rate of only b per cent.
per apnum, and the discount wus only o
per cent. of their face value. Therefore
the bonds are not invalid onthataccount.

We come now to what we conceive to
be the gravamen of the complaint in this
case. It is contained in the eleventh and
tweltth paragraphe of the petition. 'I'hey
ary as follows: “(11) And yoar petitioner
forther shows that the aforesaid bonds,
while apparently for a lawlal purpose,
apon the face thereotf, and upon the face
of the proceedings of record which relate
to them, were and are, in truth and in
fact, as petitioner is informed and be-
lieves, and therefore charwes, uniawful,
among other things, in this: That the
8aid hondas provided for, issued. and pro-
posed tu be issued, were so provided for,
iseued, and proposed to be issued under
the mere semblance and fraudulent pre-
tense of lawful power for the ostensible
purpose as therein wet forth, bat, In real-
fty, In pursuance of a frandulent schbeme
participated in by all the defendantsin
reckiess defiance of law, and their duties
in that behaif, of embarking said city in
the visionary and chimerical enterprise or
Yenture, wholly outside of and beyond
4oy power or autihority eonferred upon
it by the atoresaid acts, which constitute
Itu charter, of damming the Colorado river
to ubtaiu water power to sell or lease for
8peculative or commercial purposes, and
in cucnection therewith for the construe-
ton and operation of & stesm railroad,
—another act for the doing of which the
suld city is utterly without power or au-
thority under its aforesald charter; that
the main and real purpose of the issue and
propused issue of said bouds, and of the
Passuge of the aloresnid ordinances, was
to obtain water power to operate manu-
lactories and machiueries,—the powertobe
leased or g0ld as commerce for gain; that
the providing of waterworks forsaid city,
8s contemplated by the charter thereof,
and of lighting the suid city, was a mere
incidental result of the sald unlawful
scheme, and, if it was lawiul to exercise
the latter power by the means and in the
Tanner atternpted, yet In the exercise
thereof the lawful and the unlawful are
8 latermixed and interwoven that the
one ig {nseparable from the other, and the
Whole vitiated, and rendered Invalid.
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(12) And your petitioner further repre-
gents that in the latter part of the year
188 certain persons conceived the idea ot:
making the suid city of Austin a great
and populous commercial and manuiac-
turing center, by means of the construc-
tion of a dum across the Colorado river,

above the city, of such proportions as

would result in the production * * *

of vast waterpower, as a motive power
to be applied to manufacturing enter-

prises; that private capitalists refused to
invest in the enterprise, or embark their
weans in 8o reckless a venture; that the
schieme was then concocted by the said
defendants for the city of Austin, in her-
municipul corporate capacity, to under--
take the enterprise; that one.J. P. Frizell,
a scientific hydraulic civil engineer, wmade
the surveys and souandings, and reported

to said mayor and city council that the
cost of the undertaking would approxi-
mate $1,358,55(0, and that a motive powes
would be secured by the dam equivalent

to fourteen thousand horse power, of
which two thourand horse power wonld:
be sufficient to operate a system of water-
works and electric lights, and suggesting-
that the said city woaold have a sarplus-
or excess of twelvethousand horse power,
to be operated, rented, and leased by the
gaid city for manufacturing purposes, fors
profit, ol the estimated commercial an--
nual value of $200,000 to the city; that allk
proceedings subseyuently had, as herein:
shown, were to carry out the scheme sug-
gested by said report, which was taken.
by said council as a busis of subsequent.
action by the said city council, which re-
port ia made a part hereof; that the said
city, nut having avothority tu engage in
the private business of damming the Colo-
rado river to secure vast water power, to-
be operated, rented, or leased for profit
for manufacturing purpeses, and to in-
duce population and capital to come to
the said city, the said mayor and city

council, aided and assiated by the other
defendants, under coulor of the anthority
vested In said city by its charter, at-
tempted, by the several proceedinga here-
fnbefore shown, to have the said city un-
dertake the said unlawful enterprise, un-
der the false and fraudulent pretense ot
merely constructing and operating water-
and light systems, as authorized by the
aforesaid charter.” Theeugineer's report,
which is made a part of the petition, is
omitted, on account of its length. We
presume that the purpose of inserting the
engineer’s Teport was not to plead the-
evidence, but presume it was to show,
definitely and precisely, in what the
alleged fraud conaists.

The eleventh and twellth paragraphs of
the petition were excepted to, specially,
for indefiniteness; and we are of opinion-
that unless the report is to be considereds
as a part of the petition, and as setting
out in detail thecharacter of the work that
waR to be performed, the exception was
well tuken. Itisnotgzoodpleading to allege-
that anact bas been fraudulently done, or:
is about to be fraudulently done, but the-
particular means by which the fraud is to
be accomplisted must be alleged. This
rule applies with peculiar force when tha:
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court is asked to interfere with the exer-
cise of the legislative discretion devolved
upon a municipal council. and to enjoin
their action upon the ground that they
are about to do an act in excess of their
authority. So, in this case, it is not sufli-
cient, as against a special exception, to
aver in u general way that the city, under
the pretense of establishing waterworks,
proposes to dam a river to create water
power, and thereby to encourage the es-
tablishment of manufacturing enterprises.
The petition should allege specitically
what is proposed to be done, so that the
court may draw the legal conclasion from
the [acts stated, or it should appear that
thespecificfacts werenot within theknowl-
cdge of the plaintiff. The averment in the
twelfth paragraph that all the proceed-
ings subsequent to the report of the en-
gineer “ were to carry out the scheme sug-
gested by said report, which was taken
by said council as a basis of subsequcnt
action by said city, which report is made
a part hereof, " is sutlicient to show, we
think, that the object of the pleader was
to allege that the work recommended by
the engineer was the work which the
council was about to perform. Proceed-
ing, then, upon this assumption, and dis-
regarding vague and indeflnite allega-
tions, the question arises whetlier the un-
dertaking of the city council tu carry out
the recommendations of the engineer, as
shown In his report, shows such a clear
ubuse of the powers conferred upon the
council as will justify thecourt in restrain-
ing their action.

We shall not undertake to give even a
synposis of the very elaborats report
made by the engineer to the city council.
It showa, we think, that the engineer un-
derstood that it was at least the main
purpose of the city to construct a dam to
supply itself with water and with electric
Hights. The estimates, with one excep-
tion, to be hereafter noted, are made upon
that basis. The total estimated cost of
the entire work is §1,358,5650. ‘Theestimat-
ed cost of the dam alone is $461.325. The
remainder, $897,225, i8 allowed as the prob-
able expense of the necessary wmachinery
and constructions to put in operaution the
system for supplying the city with water
and lights. These latter works the city is
authorized by its charterto construct. It
also has the power to construct a dam
of suflicient capacity to supply the power
necessary to operate the system. It is,
however, to be inferred from the report
that a lower and less expensive dam than
that which the city proposed to build
would be capable of furnishing the neces-
sary power for the purpose indicated.—at
least, so far as the present wants of the
city are concerned. What the difference
between the cost of the proposed dam,
and one which, in the opinion of the engl-
neer, would have been sutficient, under ex-
isting circumstances, to vperate the works
for supplying water and lights, does not
appear. if, however, the facts alleged in
the petition had shown definitely what
the prcbable difference is, could the court
restrain the action of the council without
interiering with a !lawful discretion con-
fided to them by the legislature? When
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a municipal body undertakes the con-
struction of a public building they must
consider the prescnt and prospective
wants of the municipality, and determine
its dimensioons and capacity. Has a court
the right to interpose to determine these
questions for them, and restrain their ac-
tion, when, in its judgment, the capacity
fs greater than the necessities of theimme-
diate situation may demand? Could the
building of a courthouse be enjoined mere-
ly because the proposed structure was in-
tended to contain morerooins than would
be required to accommodate the courts,
and to provide the necessary offices for
the county? Can the purchase of a farm
for the maintenance of the paupersof a
county be restrained merely by showing
that it embraced more acres than couid

-he cultivated by the labor at the county’s

disposal, although it should be made to
appear that it was contemplated that the
excess might be leased for the purpuse of
bringing in a revenune to the county?
These questions must, as a general rule,
be answered in the negative. There may
be exceptional cares, but only when there
is an undoubted excess of authority, and
the abuse of the discretion is palpable.
We are of opinion that the petition before
us does not make such acase. In the first
place, the engineer’s estimate s based.
largely upon data of an uncertain charac-
ter. The extent of thecontaining reservolr
to be created by the dum and the proba-
ble low of the river are principal elements
in the calculation, and are,in theirnature,
practically indeterminate. The latter, es-
pecially, depends upon the rainfall in a re-
gion noted for the irregularity of its sea-
gons. Under such circumstances, would
prudent management dictate that the en-
gineer's estimate should be closely fol-
lowed, and a dam constructed which in
his opinion is barely sutficlent to meet the
existing wants of thecity? Or would it
demand that the construction should be
of sufficient height to furnish the necessa-
ry poaer under all circamnstances, and to
meet any probable contingency? Would
it he wise economy to risk a failure of a
water supply, and the consequent danger
to the property of the city, and to the
bealth of its inbabitants, or to so con-
struct the work, at an increased expense,
as to provide against future conditions
dependent upon facts of an indeterminate
charucter? Again, a dam of the charac-
ter indicated in the report is not a work
for alew years, but it is one which may be
expected to stand as long as thecity itself.
The city, the capital of the state, will
hardly remain stationary at a time when
all other c'ties in the country are grow ing
with great rapidity. Was it, under the cir-
cumstances, an exercise ofa provident dis-
cretion to disregard the future, and pro-
vide only for existing necessitiea? Or was
it an act of prudence to look to the future,
and to make provision for prospective
wants? These are not questions for the
courts to answer. They were all to be
considered and determined by the city
council, in passing upon the proposition
to conxstruct the dam. If they have deter-
mined that a dam of the dimensions speci-
tied in the engineer’s report is requisite in
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order to secure the power necessary to
provide water in any probable contingen-
cy resulting from drought, or to meet in
future the wants of an increased popula-
tion, can it be said that they have clearly
excceeded their authority, even though they
may have contemplated that for a time,
at lesst, there may be an excess of water
power, which may be available for other
purposes, and may bring a revenune to the
city. If the general charge which is pre-
ferred In the eleventh and twelfth para-
graphs of the petition—that the supply of
water and lights was a mere guise and
pretense for constructing the dam, and
that its main purpose was to promote
manufacturing enterprises, and the pro-
viding of water and lights a mere incident
—had been borne out hy the detail of the
work as developed in theengineer’sreport,
we would have a very different case. But
the works which are there recommended,
and w hich, the petition alleges, are about
to be constructed, show that the principal
object was to supply the city with water
and lights. The use of any excess of pow-
er which might be developed was merely
a probable and contingent result. Under
such circumstances it would seem that the
propused constructions must speak for
themselves, and that any inquiry from
other sources as to the hidden motives of
the city council i8 pot to be permitted.
We think the demurrers to theparagraphs
of the petition under consideration were
properly sustained.

[t is further alleged that at the time of
the passage of the ordinances for the elec-
tion and the issue of bonds the city had a
contract with a certain company, by
which it was provided with an adequate
supply of light and water, and that that
company was still able and willing to
carry out its contract, and to supply all
the light and water which the necessities
of the city required, and it is insisted that
by such contract the city had exhausted
its power to procure water and light from
any other source. It seems toustheastate-
ment of the proposition carries with it its
own refutation. In this state no cicy can
grant the exclusive right to furnish either
water or lights. City of Brenham v. Wa-
ter Co., 67 Tex. 544, 4 S. W. Rep 143. The
argument comes down to this: ‘That
whenever a city has made a contract with
a company able and willing to supply it
with the necessary water and lights—ter-
minable, it may be, at the city’s option,
and burdensome in its terms—its power is
exhausted, and any attempt to procure
water and light by other means is ultra
vires and void. Such an argument can-
not be maintained.

There are other grounds set forth in the
petition for holding the bonds invalid,
but they are not insisted upon in the brief
of counsel for appellant. We regard the
questions presented as being raised by the
assignment of error, and have therefove
considered them, and are of npinion that
as to these grounds, also, the demurrers
were properly sustaincd. Not having
been urged in the brief, we deem it unneces.
sary to discuss them. For the reasons
given we are of the opinion that the judg-
ment of the court ofcivilappeals should he
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reversed, and that of the district court of
Travis county should be affirmed; and it
18 80 ordered.

POWELL v. STATE.
(Court of Criminal Appeals of Texas. May 31,
1893.)
ASSAULT AND BAaTTERY—WnaT CONSTITUTLS.

Under Pen. Code, art. 488, providing that
an assault and battery may be committed though
the person actually injured was not the person
intended to be injured, where defendant began
a quarrel, and, in order to prevent the person
he was quarreling with from picking ug' an axe
helve, struck at him, and accidentally hit a by-
stander, he is guilty of an assault and battery
upon the latter.

Appeal from Victoria county court; J.
L. Dupree, Judge.

John Powell appeals from a conviction
g:r a;(:]gravated assault and battery. Af-

rmed.

W. L. Davidson, for appellanf. R. L.
Henry, Asst. Atty. Gen., for the State.

SIMKINS, J. Appellant was ronvicted
o! aggravated assault and battery, and
hir punishment fixed at one month in the
county jail, from which he appeals.

The agreed statement of facts shows
that appellant and one Bob Blanchard
got into an altercation, in which axe
helves were used, appellant bringing on
the ditliculty byslapping Blanchard in the
mouth. Blanchard seized an axe helve,
which was taken from him by appellant,
and, while trying to get another, appel-
lant, to prevent him, struck at him, when
the blow glanced, and accidentally struck
one Lugus. "Appellant and Blanchard
were both robust young men; Lagus, an
old decrepit man. The fight occurred in
front of Lagus’ store. The question is
whether appellant can be guilty of an ag-
gravated assault. He pleaded guilty to
the assault on Blauchard, and was fined.
Article 486, Pen. Code, declares that un as-
suult or an assault and battery may be
committed though the person actually
injured was not the person intended to be
injured: but it is well settled, if appellant
was acting in self-defense when he acci-
dentally struck Lagus, he is not responsi.
ble. In the Plummer Case, where defend-
ant, in defending against an unlawful at-
tack upon himself, accidentally shot the
wife of his assailant, this court held that
the trial court erred in instructing thejury
that defendant could be convicted of an
aggravated assanlt under such circuin-
stances, but stated the law to be that
where, in the justifiable defense of himself
against apparent danger of death or seri-
ous bodily injury, a party unintentionally
or accldentally injures a bystander, he is
guilty of no offense. Plummer’s Case, 4
Tex. App. 310: Clark’s Case, 19 Tex. App.
495. In the case at bar it does not appear
that appellant was acting in self-defense.
He provoked the contest by slapping
Blanchard in the mouth, and brought on
the necessity, if any existed, of striking at
Blanchard with the nxe helve. In strik-
ing at Blanchard with the axe helve he
was in the wrong, and could not justify





