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CURETON, C. J.

This case is pending in the Supreme Court
on certified question from the Court of Civil
Appeals for the Third district. Tha only
question involved is the constitutionality of
chapter 18, Acts of the Second Called Session
of the Forty-Second Legislature.

Il For many years the Attorney General’s
department has ruled that there was no con-
stitutional basis for the enactment of meas-
ures of thig character, except section 10 of
article 8, authorizing the release of taxes in
caseés of great public calamity, and the present
Attorney General, in keeping with the es-
tablished policy of the department, has fol-
lowed that rule. Iowever, when a  con-
troversy finally reaches the courts for de-
termination, the opinions of the Attorneys
General, rendered in due course, while en-
.titled to careful consideration by the courts,
and quite generally regarded as highly per-
suasive, are not binding on the judiciary, and
.it is our duty now to enter upon an independ-
ent inquiry as to the validity of the act be-
fore us.

In the preamble to the act here 1nvolved
the Legislature, after referring to the condi-
tion brought about by the present ‘“world-
wide economic crisis,” declares that “such
condition constitutes a calamity as the same
is defined in the Constitution,” that it was
“the legislative intent that such condition does
constitute a public calamity.” Section 1 of
the act (Vernon’s Ann. Civ. St. art. 7336 note)
reads:

“Section 1. That all interest and penalties
acerued and as now fixed by law, on all State,
County, Special School, -School District, Road
District, Leved Improvement District, and
Irrigation Distriet taxes and taxes of other
defined subdivisions of the State, other than
incorporated cities and towns, delinquent up
to and including October 20, 1931, shall be,
and the same are hereby released, provided
said taxes are paid on or before January 31,
1932.”

We will first discuss the question as to
whether or not this law may be sustained un-
der section 10, article 8, of the Constitution,
which reads:

“The legislature shall have no power to
release the inhabitants of; or property in,
any county, city or town, from the payment
of taxes levied for state or county purposes,
unless in case of great public calamity in any
such county, city or town, when such release
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may be made by a vote of two-thirds of each
house of the legislature.”

This section was incorporated in the Con-
stitution of 1876, and remains in the organic
law unamended. It is the section which the
Legislature was of the opinion warranted
the enactment of the measure before us, and
authorizes the release of taxes “levied for
state or county purposes”, “in case of great
pudlic calamity in eny such county, city or
town.”

‘I Exemptions from taxation are re-
garded not only as in derogation of sovereign
authority, but of common right as well. They
must be strictly construed, and not extend-
ed beyond the express requirements of the
language used, not only as to the meaning of
statutes granting exemptions, but as to the
power of the Legislature to enact them.
Cooley on Taxation (4th- IBd.) vol. 2, § 672;
Yazoo & M. V. R. Co. v. Thomas, 132 U. 8. 174,
10 S. Ct. 68, 33 L. Bd. 302; Berryman v.
Board of Trustees, 222 U. 8. 334, 350, 32 8.
Ct. 147, 56 L. 1d. 225; City of Dallas v.
Cochran (Tex. Civ. App.) 166 S. W. 32.

Il As stated, the Legislature was of the
opinion that the present industrial depression
was a “great public calamity” within the
meaning of section 10, article 8, of the Con-
stitution. With ‘that interpretation of the
Constitution we cannot agree. The word
“calamity” indicates or supposes a somewhat
continuous state, produced not usually by the
direct agency of man, “but by natural causes,
such as fire, flood, tempest, disease,” ete.
‘Webster’s Revised Unabridged Dictionary,

by G. and G Merriman Co., edited by Dr.

Noah Porter, of Yale University.
Crabb’s @Inglish Synonymes in part says:
“The devastation of a country by huar-
ricanes or earthquakes, and the desolation of
its inhabitants by famine or plague, are great
calamities. * * * A calamity seldom
arises from the direct agency of man;’ the

‘elements or the natural course of things arc

mostly concerned in producing this source
of misery to men.”

It is to be noted that the constitutional
provision does not authorize the release of
taxes over the state at large, even for public
calamities. The power of relinguishment is
to be exercised only with reference to certain
subdivisions of the state by reason of public
calamities which may afilict the inhabitants
of such subdivisions. We are therefore con-
strained to believe that the calamities con-
templated by the Constitution are those
brought about by natural causes which in-
volve the destruction of property, or property
and life, such as “fire, flood, tempest,
disease,” ete., usually local and not state wide
in their destructive effects. We do not mean
to say, however, that an area larger or small-
er than counties, cities, and towns might not
come within the purview of the constitutional
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provision. What we do say is that, from an
interpretation of tbe language used in sec-
tion 10 of article 8, in the light of the defini-
tions of “calamity” quoted, and the rule of
construction stated above, it i3 clear that the
type of public calamity within the meaning
of the language employed is one due to natural
causes, and which ordinarily confines its
destructive effect to subdivisions of the state;
and that the section has no reference to
world-wide, mnation-wide, and  state-wide
cycles of industrial and business depression.
The latter are due to the well-recognized
rythmic movements in modern business, and
are in no sense related to natural causes
which bring about the destruction of prop-
erty, or property and life, in local com-
munities. Seligman’s Principles of Economics
(Bd Ed.) p. 583; Hadley’'s Hconomics (Ist
1Bd.) §8 328 to 384, 240, 277, 278, 281, 289, 376,
377. 'The history of the constitutional pro-
vision supports this interpretation.

Under all Constitutions previous to 1876,
the Legislature had plenary power to exempt
property and persons from taxation, and very
generally exercised it. "State Constitution of
1845, art, 7, § 27; of 1861, art. 7, § 27; of
1866, art. 7, § 27; of 1869, art. 12, § 19;
Gammel’s Laws: Volume 1, pp. 44, 291, 331,
1428; veolume 2, pp. 11, 491, 560, 929, 942;
volume 3, pp. 503, 971, 1474; volume 4, pp.
461, 1127; volume 5, pp. 159, 905, 943; vol-
ume 6, pp. 89, 42, 578, 524, 639, 611, 659, 921,
1586; volume 7, pp. 32, 42, 828, 511, 1351;
volume 8, pp. 173, 628.

From 1852 to 1858 all state taxes, except
the school tax, were relinquished to the coun-
ties. Miller’s Financial History of Texas, p.
87; Comptroller’s Report (1876) pp. 17 to 21,

According to Raines’ Index to Gammel's
Laws, from 1836 to 1876 eleven hundred and
ninety laws were enacted granting. relief,
many of which related to taxes.

The provisions of sections 51 and 55, of
article 3, and section 10 of article 8, as well
as others, were no doubt placed in the Con-
stitution of 1876 in an effort to prevent the
abuses and financial deficiencies which had
characterized the administration of the gov-
"ernment from the days of the Republiec.

Recurring now directly to the history of
section 10, article 8, the journal of the con-
vention shows that the subject of tax exemp-
tion, or tax relief, was before that body in
various forms, ranging from the form of the
section in previous Constitutions, to that pro-
posed by Judge Stayton that “the Legislature
shall have no power to release the inhabit-
ants or property of any county, city, or town
from the payment of taxes levied for State
purposes.” Out of this conflict of opinion
came the exemption sections of the Constitu-
tion, including the one before us. Journal
of the Constitutional Convention of 1875, pp.
428, 451, 485, 531, 536,

An ordinance introduced in the convention
recited that “the late disastrous storm on the
coast of the State of Texas ruined and placed
in a condition of want and distress the peo-
ple residing in the counties” of Chambers,
Brazoria, Matagorda, and Calhoun, and pro-
posed a remission of taxes therein for the
year 1875, Journal of the Constitutional
Convention, p. 240. This resolution became
the subject of extensive debate, in the course
of which reference was made to storms and
tornadoes, to the exemption granted Orange
county because of a tornado in 1865, and to
the terrible conditions existing at Indianola,
Velasco, and other towns, and the utter de-
struction of property there existing. Me-
Kay’s Debates of the Texas Constitutional
Convention, pp. 250, 253, 254, 255. The reso-
lution, however, was lost, and the section be-
fore us was placed in the Constitution in-
stead.

The historian Wharton, one of the ablest
writers on the history of Texas now living,
and one of the profound lawyers of the state,
attributes the incorporation of the section
into the organic law to the storm which de-
stroyed the city of Indianola. Wharton’s
History of Texas, vol. 2, pp. 394, 395.

In addition to the support which our inter-
pretation of section 10, article 8, finds in the
definitions of the word “calamity” by the
lexicographers and in the history of the adop-
tion of the section, subsequent legislative
practice supports our conclusion.

The Constitution of 1876 was ratified by

‘the people on February 15th of that year.

Before the expiration of the year three re-
lief measures under the section of the Consti-
tution before us were passed by the Legisla-
ture, all approved on the 15th day of August,
i876; in each of which the destruction of
property, or property and life, by storms or
cyclones was made the basis of action. A
similar act for a similar reason was approved
March 8, 1879. 8 Gammel’'s Laws, pp. 1294,
1295, 1296, 1330.

These four initial acts, passed shortly aft-
er the adoption of the Constitution of 1876,
must be regarded as a contemporaneous in-
terpretation and construction of the section
of the Constitution before us, and as plainly
indicating the character of great public
calamity which the organic law contemplated.
These acts have been followed by many oth-
ers, all of the same general character, and
all involving the destruction of property, or
property and life, by causes local in effect,
and ordinarily attributable to what is gen-
erally termed an “Act of God.” Gammel’s
Laws: Volume 9, pp. 117, 198, 291, 813, 847;
volume 10, pp. 547, 599, 1441; volume 11,
pp. 708, 966, 1001, 1002, Acts of 1901, cc. 5,
33, 97, 126, 127, pp. 4, 40, 262, 297, 298; vol-
ume 12, pp. 86, 39, 42, 59, 95, Acts of 1903,
ce. 4, 6, 8, 20, 45, pp. 4, 7, 10, 27, 63, Acts of
1917, ce. 32, 61, 92, 116, pp. 55, 117, 250, 306;




General Laws (1920) 3d Called Session of the
Legislature, cc. 22, 23, 24, 25, pp. 32, 34, 37,
40; General Laws Regular Session (1921) e.
138, p. 270; General Laws Regular Sess.
(1923) c. 162, p. 843; Acts 2nd Called Sess.
(1928) c. 48, p. 102; General Laws Regular
Session (1927) c. 149, p. 221; Acts 1st Called
Session (1927) cc. 56, 66, pp. 159, 191; Gen-
eral Laws Regular Session (1929) c. 292, p.
656.

Some of the acts above enumerated find
sanction in section 8, article 11, of the Consti-
tution, relating to “calamitous over-flows,”
but we believe they, along with the other acts
cited, show the legislative construction and
interpretation of both sections of the organice
law.

Il The rule is that contemporaneous con-
struction of a constitutional provision by the
Legislature, continued and followed, is a safe
guide as to its proper inferpretation. -Coo-
ley’s Constitutional Limitations (8th Hd.) vol.
1, p. 144, and other authorities post.

When the Constitution was framed and
adopted, the people of the state were suffer-
ing from the calamitous effects of the panic
of 1873, and the depression which followed,
from which the state did not recover until
1879. Miller’s Financial History of Texas,
pp. 196 et seq. Notwithstanding this fact, the
subject was not referred to in the debates rel-
ative to the release of taxes, and taxes were
not only not released by reason thereof, but
‘the same year many measures were passed to
enforce their collection.

Il Since 1873 we have had panies and in-
dustrial depressions of great severity. Had-
ley’s Economics, p. 296; Ency. Britt. (14th
Ed.) vol. 17, p. 184; Seligman’s Principles of
Hconomics (3d Ed.) p. 583. At no time, be-
cause of industrial depressions or panics, has
the Legislature heretofore invoked the author-
ity of section 8 of article 10. On the whole,
therefore, it may be said that the legislative
construction and interpretation of this consti-
tutional provision, like the history of its adop-
tion, supports the conclusion as to its meaning
which we have previously stated, that is, that
a “great public calamity” within the mean-
ing of the Constitution must be one having
its origin in vis major or Act of God, usually
local in character, and resulting in the de-
struction of -property, or property and life.
The- act before us finds no support in section
10, article 8, of the Constitution. However,
we are of the opinion that the act is valid
upon other grounds. The mistake of the Leg-
islature as to its constitutional basis does not
prevent the act from being a valid one, if it is
constitutional for other reasons. Sutherland
v. De Leon, 1 Tex. 250, 303, 46 Am. Dec. 100;
Lewis’ Southerland on Statutory Construc-
tiom, vol. 2, § 341.

Il We think the act is constitutional for
the reason that the Legislature has the pow-
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er to release, cancel, annul, or suspend pen-
alties previously accrued for delinquent tax-
es, 80 long as these penalties have not been
reduced to final judgment. Authorities post.

Il This view of the law makes it neces-
sary for us to determine whether or not the
interest exactions shown in some of the stat-
utes, past and present, for tax delinquencies
are to be regarded as interest eo nomine, im-
posed and demanded by the state as compen-
sation for the detention of money, or whether
such interest exactions are penalties, and sub-
jeet to the same legislative power. We have
carefully considered the history of our tax
legislation, from the first act of the Republic
to the law here involved. Oxn the whole, we
have concluded that the impositions made for
delinquency in rendering property for taxa-
tion, and for failure to pay taxes, whether
these impositions are denominated “penal-
ties,” “interest,” “forfeitures,” or whether
prescribed without definition or name, are all
in reality penalties imposed for delinquency
or failure of duty, and all enacted in aid of the
state’s revenue, rather than as charges made
by the state for the use or detention of its
money. In other words, the exactions are
“penallies” rather than “interest” in the com-
mercial or statutory sense.

Generally, it may be said that from the days
of the Republic down to 1876 the revenue de-
rived from taxation was never sufficient to
support the government. At the beginning of
statehood the public debt of the Republic was
$9,949,007, and at the time Governor Coke took
office the state was in debt $2,248,831.75 (or
$3,167,335 according to Miller’s History), al-
though it had theretofore collected $10,000,000
from the United States for the 67,000,000
acres of ceded territory. See, generally, Mil-
ler’s Financial History of Texas, particularly
pages 17, 49, 50, 59, 64, 67 to 82, 87, 110, 117
to 121, 138, 140, 148 to 152, 155, 164, 176, 177,
192, 193, 196, 197, 203, 207, 228 to 231, 236, 238;
Governor Coke’s letter, Senate and House
Journal of the 16th Legislature, Extra Session
(1879) pp. 21 and 24.

As might be anticipated from this brief
statement of the financial history of the state,
there run through the whole history of our
taxation structure two outstanding and re-
current subjects of legislative attention,
namely, delinquency in the rendition of prop-
erty for taxes, and delinquency in payment.
Many have been the remedies prescribed, but,

by whatever names they may have been des-

ignated by the statutes, all have been imposi-
tions, not for the use or detention of the
state’s money, but for the purpose of punish-
ing the delinguent as a deterrent to delin-
quency and in aid of the revenue.

In the first place, impositions for failure to
make returns of and pay occupation taxes
and other business and special taxes have
been from the beginning to the present time
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penalties, sometimes named as such, some-
times referred to as forfeitures or fines, some-
times as “double the amount of the tax,” or
defined in some other manner, but all so plain-
1y penalties that we deem an analysis and dis-
cussion of the laws unnecessary. Gammel’s
Laws: Volume 2, pp. 191, 192, 193, 194, 273,
274, 778, 878, 1141, 1653; volume 5, pp. 388,
494, 613, 670, 674, 692, 693, 813, 815, 1060, 1062,
1073 ; volume 6, p. 406; volﬁme 7, p. b4; vol-
ume 8, p. 466; Pen. Code 1879, art. 110;
Pen. Code 1895, art. 112; Vernon’s Complete
Texas Statutes 1920, arts. 7886, 7387, 7397b,
7399, 7424, 7497, and Pen. Code, arts. 130 to
160; Pen. Code (1925) arts. 121 to 140; Ver-
non’s Ann. Texas Statutes, arts. 7065, 7066,
7071, 7074, 7075, 7076, T083, 7091, 7114, 7134,
arts, 70657, 7066a, 7047, § 48, 7047h, § 5.

Exactions for failure to render property for
taxation during the entire history of the state,
have either been provided for in the form of
penalties, or the delinquency has been pun-
ished as a crime. Down to 1842 the imposition
was “double the taxes,” clearly a penalty. 1
Gammel’s Laws, p. 1319; 3 Cooley on Taxa-
tion (4th Bd.) §§ 1089, 1092, and cases cited in
the notes; Tarde v. Benseman, 31 Tex. 277;
Louisville & N. R. Co, v. Commonwealth, 85
Ky. 198, 8 8. W. 189; Gachet v. McCall, 50
Ala. 807; Frazier v. Slack & Bro., 85 Vt. 160,
81 A. 161; Fulbam v. Howe, 60 Vt. 851, 14 A.
652,

The Acts of 1842 and 1866 clearly imposed
penalties. Gammel’s Laws: Volume 2, p. 778;
volume 5, p. 1052 ; volume 6, p. 878. Penalties
were prescribed for failure to render under
the special taxation acts of 1858, 1862, and
1863, Gammel’s Laws: Volume 4, p. 1130;
volume 5, pp. 494, 694. From 1846 to 1866 the
penalty for failure to render property under
the general taxation acts was by fine. Gam-
mel’s Laws: Volume 2, p. 1653; volume 3,
pp. 196, 647,

The first act under the Constitution of 1876,
that of August 9th of that year, provided a
fine for delinquencies in the assessment of
taxes. 8 Gammel's Laws, p. 1032. This has
continued the policy of the state since that
date. Pen. Code 1879, art. 118; Pen. Code
1895, art. 115; Pen. Code 1911, art. 134; Pen.
Code 1925, art. 125.

Impositions for delinquency in rendition
under the Act of 1871 (6 Gammel’s Laws, p.
950), and subsequent acts prior to 1876, were,
we believe, also penalties, but will be dis-
-cussed later, .

‘We think it unnecessary to consider in de-
tail the history of the statutory exactions up-
.on the redemption of property sold for taxes.
In the main, the requirement has been the
payment of “double the amount of the taxes”
or of that paid for the property at the tax
sale, plainly a penalty. Gammel’s Laws:
volume 2, pp. 140, 183, 778, 1653; volume 3,
pp. 196, 657; Constitution, art. 18, § 1; 8

Gammel’s Laws, p. 1095;  R. S. 1879, arts
4758, 4759; R. S. 1895, art. 5187; R. 8. 1911,
arts. 7596, 7641, 7696; R. S. 1925, arts. 7235,
7289; Vernon's Ann. Civ. St., arts. 7284a,
7284b; 4 Cooley on Taxation (4th Id.) § 1573,
and cases in the notes; Tarde v. Benseman,
31 Tex. 277; Gachet v. McCall, 50 Ala. 307;
Louisville & N. R. Co. v. Commonwealth, 85
Ky. 198, 8 S. W. 139, and other authorities;
supra. ) '

‘We come now to consider the history of im-
positions for failure to pay property taxes.
Prior to 1840 the laws of the Republic im-
posed no exaction for failure to pay this class
of taxes. Gammel’'s Laws: volume 1, pp.
1319, 1821 ; volume 2, p. 140. The act of Janu-
ary 16, 1840, howcver, imposed a penalty of
“double the amount of taxes and costs.” 2
Gammel’'s Laws, p. 183. This exaction was
repealed in 1842, except as to accrued penal-
ties, and thereafter no imposition was provid-
ed for failure to pay such taxes until 1866, al-
though the laws contained many other exac-
tions which they designated as penalties for
tax derelictions. Gammel’s Laws: volume 2,
pp. 778, 1658, 1655; volume 38, pp. 196, 209,
647. The law of November 10, 1866, was re-
plete with designated penalty provisions. See
particularly sections 5, 10, 13, 19, 22, 28, 24,
and 25, 5 Gammel’s Laws, p. 1052. The in-
terest exaction retrospectively imposed by
the Act of November 12, 1866, on taxzes delin-
quent since 1849, was clearly a penalty pro-
vided for the stated purpose of bringing about
the payment of these delinquent taxes pri-’
or to January, 1870. 5 Gammel’'s Laws, p.
1122; 8 Cooley on Taxation (4th Itd.) §§ 1273,
1274; and other authorities post.

A new Constitution was adopted in 1869.
The first general taxation act thereafter was
that of August 15, 1870. The percentage im-
positions for failure to render and pay taxes
were designated as penalties. 6 Gammel’s
Laws, p. 878. Section 116 is very obscure,
but probably was intended to levy “fifty per
cent. annual interest” on previously accrued
taxes. Annual Report of the Comptroller"
(1869, 1870) p. 26. This imposition was clear-
1y a penalty. In re Ashland Emery & C. Co.
(D. C.) 229 I, 829; New York v. Jersawit, 263
U. 8. 498, 44 8. Ct. 167, 68 L. Bd. 405; 3 Cool-

ey on Taxation (4th Ed.) § 1274; and other

authorities post.

‘We come now to a discussion of the Gen-
eral Taxation Act of April 22, 1871, enacted
after the adoption of the Constitution of 1369,
and, as declared in the caption, the act was
passed, “to give effect to the several provi-
sions of the Constitution concermng taxes.”
6 Gammel’s Laws, p. 945.

The Constitution of 1869 in section 20 of
article 12, provided: ‘“The annual assess-
ments made upon landed property shall be a
lien upon the property, and interest shall
run thereon upon each year’s assessment.”
This act, after levying taxes of various kinds,




including ad_valorem and occupation taxes,
declares that a “supplemental tax of ten per
centum interest upon the amount of each of
the taxes hereby levied is levied upon all
property subject to taxation” which should
not be rendered for taxes, or upon which the
taxes should not be paid. Some features of
this act may be said to imply that the inter-
est provided for was intended as interest eo
nomine, instead of penal interest. This is
notably so as to section 28, which authorized
the filing of suit against delinquent taxpay-
ers, and declared that “such suits shall be in
the nature of actions for debt.”” The Consti-
tution itself, however, used the word “inter-
est” in language sufficiently broad to mean
either interest as such, or interest in the na-
ture of ¢ penalty. Since the term was used
in a taw section of the Constitution, in the ab-
sence of judicial or legislative construction,
in view of the general rule throughout the
United States, we would be of the opinion
that it was to be imposed or permitted by the
Constitution as a penalty. .

The compromise or commutation of delin-
quent taxes provided for in sections 23 and
94 of the act evidences an unusual effort to
collect back taxes, and clearly supports the
view that the interest exactions of the stat-
ute were penal impositions.

TLand sold for taxes under section 24 of this
act could be redeemed by the payment of the
amount for which it was sold, “with simple
interest thereon at the rate of twenty-five per
centum per annum.” This was plainly a pen-
alty. Authorities supra and post.

Subsequent acts prior to 1876 made no
changes in the law material to this discussion.
Gammel’s Laws: Volume 6, p. 1037; volume
7, pp. 576, 639.

‘We have reviewed the principal acts of the
Republic and state prior to the adoption of the
Constitution of 1876, in so far as they throw
any light on the subject before us.

‘We have just shown that the tax acts from
1871 to 1876, under the Constitution of 186Y,
provide a form of interest as an imposition
for delinquencies in the rendition and pay-
ment of taxes, and here express the view that
both in the Constitution and the legislative
acts penal interest was intended, rather than
interest eo nomine. Interest exactions undér
the act of 1871 were treated as penalties on
taxes for the years 1871 and 1872 by the trial
court and the Supreme Court in the case of
Burns v. Ledbetter, 54 Tex. 374, 8377. The use
of the word “penalty” in section 15, article &

of the newly adopted Constitution comports’

with our conclusion. Section 1 of article 13
declares:

“All fines, penalties, forfeitures, and es-
cheats, which have heretofore accrued to the
republic and state of Texas, under their con-
stitutions and laws, shall accrue to the state
under this constitution.”

The words “penalties” and “forfeitures” are
here used without restriction, and in a man-
ner broad enough to embrace exactions im-
posed for tax delinquencies, such as we have
been discussing (Aulanier v. Governor, 1 Tex.
658, 658), and must be held to have embraced
the interest impositions for that purpose in
the acts from 1871 to 1876. This conclusion
seems consistent with section 8 of the same
article, which treats of forfeitures of land for
nonpayment of taxes. All legislative acts and
codes passed subsequent to the adoption of
the Constitution of 1876, providing for the
collection of taxes delinquent on rendered
and unrendered land, due under the acts from
1871 to 1876, provided for the collection of
“tazes and penalties due,” and costs. Act of
August 19, 1876, §§ 4, 5, 6, 7, and 12, 8 Gam-
mel’'s Laws, p. 1091; Act of August 21, 1876,
§§ 14, 15, 16, 17, 20, and 21, 8 Gammel’s Laws,
p. 1095; R. 8. 1879, arts. 4770 to 4777, arts.
4746 to 4756, 4759, 4760; 8 Gammel’s Laws, D.
1461; 9 Gammel’s Laws, pp. 38, 44; R. S.
1895, ¢. b, art. 5219; ec. 4, arts, 5178, 5184,
5185, 5193, 5198. This is a clear legislative
construction that those acts, and the Consti-
tution of 1869 upon which they were based,
in prescribing “interest” for tax delinquencies
exacted it as a penalty, and that all the impo-
sitions made under those laws for such delin-
quencies were penolties, and removes all
doubt as to the interpretation which should
be given the interest exactions in the acts in-
volved. Texas Jurisprudence, vol. 9, p. 439, §
27; Cox v. Robison, 105 Tex. 426, 150 S. W.
1149; Koy v. Schneider, 110 Tex. 369, 218 8.
W. 479, 221 8. W. 880; Myers v. U. S, 272 U.
S. 52, 175, 47 8. Ot. 21, 71 L. Bd. 160; Cooper
Mifg. Co. v. Ferguson, 113 U. 8. 727, 5 S. Ct.
739, 28 L. Bd. 1137; -Cooley’s Constitutional
Limitations (8th &Bd.) vol. 1, p. 144; 6 R. C.
L., pp. 63, 64, § 59.

The policy adopted in 1876 of no longer im-
posing penalties for failure to pay current
property taxes continued until the Act of
April 13, 1895, became the law, 10 Gammel’s
Laws, p. 780; R. S. 1895, c. A, articles 5232a
to 5232n. This act applied to all lands de-
linquent since Jonuary, 1885, and those re-
turned delinguent subsequent to its enaci-
ment. None of the taxes delinquent from.
1885 to the passage of this measure had car-
ried any imposition in the nature of a pen-
alty or interest for delinquency in payment.
This act, however, declared that the taxes pre-
viously acerued, as well as those which might
thereafter acerue, should bear interest at the
rate of 6 per cent. per annum. 10 Gammel’s
Laws, p. 780; R. S, 1895, ¢. bA, arts. 5232a
to 5232n, :

In addition to the interest exaction, a 10:
per cent. penalty provision on delinquent tax-
es was added in 1897, 10 Gammel's Laws, p.
1186, These interest and penalty provisions
have remained in our laws down to the pres-
ent time, and in practical application are the
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main subject-matter of this controversy. R.
S. 1911, title 126, c. 15, arts. 7683-7700; Ver-
non’s Complete Texas Statutes (1920), arts.
7683 to 7700; R. S. 1925, title 122, c. 10, arti-
cles 7319 to 7345; Vernon’s Ann. Civ. St.
(arts. 7819-7345 and arts. 7284a, 7284b).
From the foregoing historical review of our
tax legislation, it is evident.that the imposi-
tion of penaliies of some character for tax de-
linquencies has been continuous, except as to
éxactions for delinquency in the payment of
property taxes during the periods named.

‘We have concluded that the interest exac-
tions since 1895 are penalties, for reasons
which will now be stated.

First. This conclusion is consistent with
the general policy of the government from
the outset, which has been one of penal exac-
tions for all classes of tax delinquency.

Second. In construing the interest exac-
tions provided for since 1895 as penalties, we
are placing upon that type of imposition the
same interpretation as the Legislatures
which enacted the laws and Codes containing
it placed upon a similar use of the term in
the acts from 1871 to 1876, and we believe in
harmony with the conception of those acts
which the convention in 1875 entertained
when it placed article 138, section 1, and ar-
ticle 8, section 15, in the constitution of 1876.

" Third. This construction is consistent
with other existing tax laws which expressly
class imterest exactions as penalfies. Ver-
non’s Annotated Civ. Statutes (1925), arts.
7134, 7347,

In this connection, it may be noted that the
different rates of interest provided for dif-
ferent delinquencies tend to show that the

, interest impositions are penalties, since there
is no reason why the rates for such deten-
tions should not have been the same. The
usual rate is 6 per cent,, which is also the
legal rate of interest (R. 8., art. 5070), but
other and higher rates are provided for cer-
tain tax delinquencies, which make the latter
clearly penal impositions. Vernon’s Annotat-
ed Civ. Statutes, arts. 7065, 7066, 7134, 7065,
section 43 of art. 7047, section 5§ of art. 7047b;
In re Ashland Bmery & C. Co. (D. C.) 229 F.
829; New York v. Jersawit, 263 U. S. 498, 44
8. Ct. 167, 68 L. Ed, 405.

Fourth, The rule is that if a statute
is capable of two constructions, one of which
will sustain-its validity, and the other ren-
der it uncomstitutional, it is our duty to
give it that interpretation which sustains
the validity of the act. Cooley’s Constitution-
al Limitations (8th Ed.) vol. 1, p. 376.

Section 15 of article 8 of the Constitution
provides a descriptive legal term for exactions
which may be imposed by the Legislature for
failure to pay property taxes, namely, “pen~
alties,” a common-law term implying punish-
ment, !

The rule is “that where the means for the
exercise of a granted power are given, no oth-
er or different means can be implied as being
more effectual or convenient.” Cooley’s Con-
stitutional Limitations (8th Ed.) vol. 1, p. 139;
Foster v. City of Waco, 113 Tex. 352, 255 S.
W. 1104. The imposition of penalties is the
means provided to prevent tax delinquencies,
and since the word implies some form of pun-
ishment, it is obvious all legislation competent
under the Constitution must be of that na-
ture. Previous Constitutions contained no
such term, and the evident purpose of the
change in the Constitution of 1876 was to ex-
clude from the legislative power the imposi-
tion of any exaction for failure to pay prop-
erty taxes, except such as might come within
the meaning of penaltics and the rules of law
applicable thereto. Since “interest” exacted
by statutes here involved may mean either in-
terest as such, or a penalty or punishment for
tax delinquency, we adopt the latter inter-
pretation, because consistent with the power
which the Legislature can constitutionally .ex-
ercise.

Fifth. Our interpretation and construc-
tion that “interest” is imposed ds a penalty
in our tax statutes is one consistent with the
rule which obtains generally. Cooley on Tax-
ation (4th Ed.) vol. 3, sec. 1274; 37 Cye, Dp.
1165; City of New Orleans v. Fisher, 180 T.
S. 185, 21 S. Ct. 847, 45 L. X¥d. 485; In re
Ashland Bmery & C. Co. (D. C.) 229 F. 829;
New York v. Jersawit, 263 U. S. 493, 44 S. Ct.
167, 68 L, Bd. 405; Byerman v. Blaksley, 78
Mo. 145; City of St. Joseph v. Forsee, 110
Mo. App. 237, 84 S. W. 1188; Seaboard Naft.
Bank v. Woesten, 176 Mo. 49, 75 S. W. 464;
Colby v. City of Medford, 85 Or. 485, 167 P.
487 ; State v. Coos County, 115 Or. 300, 237 P.
678; Livesay v. DeArmond, 131 Or. 563, 284
P. 166, 68 A. L. R. 422; Specht v.- City of
Louisville, 135 Ky, 548, 122 S. W. 846; Wal-
ston v. City of Louisville (Ky.) 66 S. W. 385
Woolley v. City of Louisville, 114 Xy. 556, 71
S. W. 893 ; Shultz v. Ritterbusch, 38 OKIL. 478,
134 P. 961; People ex rel. Johnson v. Pea-
cock, 98 Ill. 172; People v. Smith, 94 IIL
226 ; People ex rel. Flint & Pere Marquette
Ry. Co. v. Saginaw County Treasurer, 32
Mich. 260; Drennan v. Herzog, 56 Mich. 467,
23 N. W. 170; Billings v. U. 8., 232 U. 8. 261,
84 8. Ct. 421, 58 L. Ed. 596, 4 Am. Fed. Tax.
Rep. page 4709.

The rule is one of almost universal ap-
proval. The courts of the United States do
not adhere to it when tax statutes of the
United States-:are before them, for the rea-
son that they regard such taxes as debts, upon
which interest as such is collectable regard-
less of whether or not the statute provides
for such an exaction. These holdings of those
courts are admittedly contrary to those of the
American state courts generally, which hold:
First, that taxes are not debts in the ordi-
nary sense of contractual obligations; and,




second, that as impositions by governmental
authority they do not bear interest except
by the express provisions of the statute. Bil-
lings v. U. 8, supra; Cooley on Taxation (4th
Bd.), vol. 1, § 22; Oity of Rochester v. Bloss,
185 N. Y. 42, 77 N. I 794, 6 L. R, A. (N. 8.)
694, and list of cases cited in the notes.
When state tax laws, however, are involved,
or the Bankruptey Statutes, the'general rule
as stated by us is followed by the Supreme
Court of the United States. City of New Or-
leans v. Fisher, and In re Ashland Emery &
€. Co., and other cases supra.

The Supreme Court of this state has here-
tofore followed the state authorities in both
the respects named above. Cave v. Mayor,
ete., of City of Houston, 65 Tex. 619; West-
ern Union Telegraph Co. v. State, 55 Tex.
819 ; Bdmonson v, City of Galveston, 53 Tex.
157. The opinions of the Supreme Court of
the United States, therefore, cannot be re-
garded as authoritative or controlling in this
state,

‘We come now to the question of the
power of the Legislature to remit penalties
imposed for tax delinquencies, by which term
all exactions, including the interest exactions
imposed by law for such delinquences, will be
hereafter referred to in this opinion. In the
first place, the rule is an elementary one that
the Legislature can enact all laws not prohib-
ited by the Constitution, either in express
terms or by necessary implication. Cooley on
Constitutional Limitations (Sth Ed.) vol. 1,
pp. 355, 845 ; Texas Jurisprudence, vol. 9, pp.
444, 446, §§ 30, 81, 32,

I Thc only express limitation on the
right of the legislature to remit penalties
is that specified in section 56 of article 3,
which prohibits the Legislature from “remit-
ting fines, penalties, and forfeitures by spe-
cial law.” The necessary implication from
the language used is that “fines, penalties and
forfeitures” may be remitted by general laws,
such as the one before us. Day Land & Cat-
tle Co. v. State, 68 Tex. 545, 546, 4 8. W,
865. Nor do we think that the Legislature
is prohibited, either expressly or by neces-
sary implication, by the language of any other
section of the Constitution. If it be said
that the provisions of sections 51 and 55 ap-
ply to penalties imposed for tax delinquency,
then, for the same reason, we would be com-
pelled to say they apply to @il classes of pen-
alties, and to fines and forfeitures as well,
Such a construction would render meaning-
less the power clearly reserved to the Legis-
lature by the terms of section 56 of article
8, to release “fines, penalties and forfei-
tures” by general law. The rule is that a
Constitution is to be construed as a whole,
and “effect is to be given, if possible to the
whole instrument, and to every section and
clouse. If different portions seem to con-
flict, the courts must harmonize them, if prac-
ticable, and must lean in favor of a construe-

tion which will render every word operative,
rather than one which may make some words
idle and nugatory. * * It is scarcely
conceivable that a case can arise where a
court would be justified in declaring any
portion of a written constitution nugatory
because of ambiguity. Omne parf may qualify
another so as to resirict its operation, or ap-
ply it otherwise than the natural construc-
tion would require if it stood by itself; but
one part is not to be allowed to defeat an-
other, if by any reasonuble construclion the
two con be made to stand together., Rwvery
provision should be construed, where possi-
ble, to give effect to every other provision.”
(Italics ours.) Cooley’s Constitutional Limi-
tations (8th Hd.) vol. 1, pp. 127, 128, 129:
Lufkin v. City of Galveston, 63 Tex. 437,
439; Texas Jurisprudence, Vol. 9, p. 434, §§
24, 25,

Applying these rules, it is plain that sec-
tions 51 and 55 of article 3 cannot be con-
strued to render nugatory the power to remit
fines, penalties, and forfeitures by general
law. Our construction of the Constitution
that the Legislature may remit acerued pen-
alties by general law, notwithstanding sec-
tions 51 and 55 of article 3, and the equal tax-
ation and other provisions of the Constitu-
tion, is consistent with the authorities gen-
erally in the jurisprudence of the United
States. Cooley on Taxation (4th Ed.) vol. 3,
§ 1273; 37 Cye, pp. 1542, 1543, 1545; 21
R. C. L. p. 210; 25 R. C. L., p. 943; 25 Cor-
pus Juris, p. 1213; State v. Mitchell, 110
Tex, 498, 221 S. W, 925; State v. Humble Oil
& Ref. Co. (Tex. Civ. App.) 263 S. W. 819
(writ refused); Jessee v. De Shong (Tex.
Civ. App.) 105 8. W. 1011; State v. Texas
& N. 0. Ry. Co., 58 Tex. Civ. App. 528, 125
S. W, 58 (writ refused); Goodrich v, Wallis
(Tex. Civ. App.) 143 S. W. 285; Maryland
v. B. & O. Ry. Co., 3 How. 534, 11 L. Iid. 714;
U. S. v. Morris, 10 Wheat. 246, 6 L. Iid. 314;
U. 8. v. The Reform, 8 Wall. 617, 18 L. Ed.
105; Norris v. Crocker, 13 How. 438, 14 L.

" Ed. 210; Yeaton v. U. 8., 5 Cranch, 281, 8

L. Ed. 101; Cleveland, C.,, C. & St. L. R. Co.
v. Wells, 65 Ohio St. 313, 62 N. E. 332, 58
L. R. A. 661; Commonwealth v. Standard
0Oil Co., 101 Pa. 119, 150; State v. Coos Coun-
ty, 115 Or. 300, 237 P. 678; Livesay v. De-
Armond, 131 Or. 563, 284 P. 166, 68 A. L.
R. 422; State v. Mayor, ete.,, of Jersey City,
87 N. J. Law, ‘89,

The tax cases cited proceed upon the prin-
ciple that a penalty is not a part of the tax-
proper, and is therefore subject to legislative
control. Other cases involving the disposi-
tion of tax penalties and other constitutional
questions support the rule. Board of Com-
missioners v. Close Bros., 8 Okl 174, 198 P.
845; State v. Mayo, 15 N. D. 327, 108 N.
W. 86; Sedgwick County v. City of Wichita;
62 Kan. 704, 64 P. 621; City of Crookston v.
Board of County Com’rs, 79 Minn, 283, 82
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N. W. 586, 79 Am. St. Rep. 453; City of New
Whatcom v. Roeder, 22 Wash. 570, 61 P. 767;
Kansag City v. Stewart, 90 Kan. 846, 136 P.
241; Board of Commissioners v. City of Clin-
ton, 49 Okl 795, 154 P. 513 ; Hunter v. State,
49 Okl 672, 154 P. 545; State v. Stroup, 131
Minn. 308, 155 N. W. 90; Security Savings
Society v. Spokane County, 111 Wash. 35, 189
. 260.

This opinion is too long to admit of quo-
tations from many authorities. There can be
no doubt from the Texas cases cited above
that the rule in this state is consistent with
the rule generally that penalty statutes can
De repealed, and when repealed accrued pen-
alties are no longer collectable, but the dere-
lictions for which imposed are pardoned or
forgiven. The other authorities cited by us
show that this general rule is universally
applied to penalties imposed for tax derelic-
tions. Judge Cooley states the rule: “If the
statute imposing them is repealed, the penal-
ties are gone, and a clause reserving to the
State all the ordinary remedies for the col-
iection of taxes will not save them.” 8 Coo-
ley on Taxation, supra, pp. 2540, 2541, With
reference to the legislative power over tax
penalties, Cyec, supra, declares: ‘“‘T'hat body
may at times repeal a statute imposing pen-
alties and remit the penalties.”

We will quote from but two cases, both
involving the remission of tax penalties. In
the case of Commonwealth v. Standard Oil
Co., 101 Pa. 119, 150, the Supreme Court of
Pennsylvania in part said:

“The law upon this state of facts is well
settled. The Commonwealth reserved the
right to collect this tax only. The right to
the penalties was gone. No judgment con
be rendered in any suit for a penaliy after
the repeal of the Act by which i was tm-
posed. The repeal of a statute puts an end
to all suits founded upon it, even though
commenced before the date of the repeal:
Rex v. Justices of London, 3 Burr. 456;
Schooner Rachel v. United States, 6 Cranch,
329 [8 L. Ind. 239]; The Irresistible, 7 Wheat.
551 {6 L. Ed. 520]; United States v. Pres-
ton, 8 Pet. 57 [T L. Bd. 601]; Pope v. Lewis,
4 Ala. 489; Lewis v. Foster, 1 N, H. 61. The
repeal of an act imposing a penalty is it-
self a remission: Maryland v. Balt. & O. R.
R. Co., 8 How. 534 [11 L. Bd. 714]; Norris
v. Crocker, 13 How. 429 [14 L. Ed. 210]. In
reserving, in the repealing Acts, all taxes ac-
crued and accruing the Commonwealth re-
served the right to employ all the ordinary
remedies for their collection. But the penal-
ties are in no sense such remedy. They are
merely a punishment for the omission to
make the reports required by law. The state
might have also excepted the penalties from
the operation of the repealing Acts, but did
. not do so. Penal statutes must be construed
strictly, and never extended by implication:

-

Andrews v. United States, 2 Story, 203 [TFed.
Cas. No. 881]. When there is such an am-
biguity in a penal statute as to leave rea-
sonable doubt of its meaning, it is the duty
of a court not to inflict the penalty: The
Schooner Enterprise, 1 Paine C. Ct. 32 [Ted.
Cas. No. 4499].

“T'he charge of intcrest at 12 per cent. is
also @ penaelty, and is governed by the same
rules. IKaston Bank v. The Com., 10 Barr
[10 Pa.] 451, would seem to be conclusive up-
on thig branch of the case.” (Italicy ours.)

The case of Livesay v. DeArmond, 181 Or.
563, 284 P. 166, 168, 68 A. L. R. 422, involved 2
statute of the state of Oregon providing for
the remission of tax penalties. The Supreme
Court held the act constitutional. In dis-
cussing the question, that Court disposed of
some of the objections made to the act be-
fore us. In part, the court said:

“Disposing of this contention, it is to be
observed that this act does not confer any
authority to waive or reduce a tax; the
authority granted is counfined to a waiver or
a reduction of the penalty and interest im-
posed for the failure to pay the tax. It
seems desirhble to notice the distinetion be-
tween a tax and any sums exacted by law
for the failure to promptly pay it. Such ex-

.actions’ are often termed interest, yet the
‘ reasons which support them are unlike those
upon which interest charges are founded., In

the absence of some unusual provision in the
statute authorizing the levying of a tax, it
is generally held that a tax is not a debt.
‘Whiteaker v. Haley, 2 Or. 128; Lane County
v. Oregon, 7 Wall. 71, 19 L. Ed. 101; Cooley
on Taxation, § 22; 26 R. C. L. ‘Taxation,
§ 11. Therefore an unpaid tax draws no in-
terest unless legislation expressly directs a
different result, Stitt v. Stringham, 55 Or.
89, 105 P. 2562; Cooley on Taxation, § 1274.

“From Colby v. City of Medford, 85 Or. 485,
167 P. 487, 500, we quote: ‘* * * TIn pass-
ing, it may be noted that when inierest is
charged on @ delingquent taw, it is not regord-
ed as interest in the sense that it is @ con-
sideration for the forbearance of money, but
it,is deemed to be o penally; and when in-
terest, so called, is charged, it is sustained
on the theory that it i8 a means o insure
prompt payment of the taw, and it is not
@ part of the tazw. State ex rel, First Thought
Gold Mines v. Superior Ct., 93 Wash, 433,
161 P. 770 ’

“And from State ex rel. Pierce v. Coos
County, 115 Or. 300, 237 P. 678, 679, we
quote: ‘We have heretofore held that ¢the in-
cregsed percentage amd other burdens pre-
scribed - by the Legislature for nonpayment
of tawes, are in the nature of penalties, and
are not part of the tawes. Colby v. Medford,
85 Or. 485, 527, 167 P. 487. They may have
been prescribed as @ means of inducing the
tawpayers o pay prompily, bul they are dis-
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tinctive from the tox itself. Toxes are a con-
tribution prescribed by the statute and levied
by the authorities for the support of the gov-
ernment ; - and, as stated in State v. Galves-
ton, H. & S. A. R. Co., 100 Tex. 153, 97 8. W,
71, the penalties are somewhat in the nature
of a fine upon & delinquent tazpayer for his
delay in paying his tawes. They are not
Tevied Dy the counties as part of the tazes,
but are creatures of the statute, and, what
the statute has imposed by way of penally,
the statute can remis.’

“We shall pursue this matter no further,
for the respondent frankly concedes that the
penalty and the interest ‘are no part of the
tax itself’ Since thesé charges are punitive
in nature, and are imposed to spur on the
property owner to a prompt payment of the
tax, it would seem to follow that the consti-
tutional requirement that ‘all taxes shall be
levied and collected under general laws op-
erating uniformly throughout the state' does
not apply to these charges. It may be ar-
gued, however, that these exactions come
within the spirit of the constitutional re-
quirement, and that therefore its language
should be liberally construed so as to include
them. But, since these charges are imposed
for punitive, as distinguished from revenue,
purposes, there would seem to be no greater
occasion for subordinating statutes impos-
ing thém to constitutional provisions enjoin-
ing uniformity in taxation than subjecting
any other penal statute to the same clause
of our Constitution. Constitutional require-
‘ments in regard to uniformity of taxation
are restricted to measures which seek to raise
revenue, and have no application to burdens
imposed which are not, properly speaking,
taxes. King v. Portland, 2 Or, 146; 37 Cyec.
‘Paxation,” p. 7381, * * *

“From State ex rel. Pierce v. Coos Coun-
ty, 115 Or. 800, 237 P. 678, we quote ‘We
do not regard this, however as an act regu-
lating taxation, but melely as an act remit-
ting certain penalties, which would other-
wise have acerued but for its passing. The
act of taxation had already been performed
when the tax was properly levied by the au-
thorities in Coos county, and this did not au-
thorize the levying of any taxes, or regulate
the manner in which they should be paid,
but was an act of grace remitting certain
penalties, but for which the parties named
in the act would have been liable. Neither
does it conflict with any provision requiring
taxes to be equal and uniform. The taxes
levied upon the property in Coos county and
every other county were, so far as this pro-
ceeding is concerned, equal and uniform, and
the clause in question did not render them
less equal or dess uniform. .

“We, therefore, conclude that this act is
not violative of article 9, § 1, of our Consti-
tution,” (Italics ours.)

‘We regard the authorities cited and quoted
ag conclusive of the question that the pénal-
ties (in which we include the interest impost-
tions previously discussed) may be remitted.
Scetion 10 of article 8 does not prohibit the
remission because penalties are nof taxes,
nor part of the taxes, as the authorities show.
Nor does section 1. of article 8, requiring tax-
ation to be equal and uniform, militate
against the validity of the act before us.
The many authorities cited dispose of these
questions. See particularly State v. Coos
County, 115 Or. 800, 287 P. 678, and Livesay
v. DeArmond, previously quoted.

The cases cited by appellee do not militate
against the conclusion we have stated as to
the validity of the act before us. None in-
volved the remission of penalties, and none
are in point,

Il The act before us not only releases all
accrued “interest and penalties” on delin-
quent state taxes, but makes the remission
apply to named districts and subdivisions of
the state, This does not affect the validity
of the act. The districts named are merely
subdivisions of the state, and the Legislature
has the same power to provide or change the
remedies for the collection of taxes, including
the remission of penalties, due its subdivi-
sions as it has for the state at large. 4 Cooley
on Taxation, (4th &d.) § 1821 ; Board of Coui-
missioners v. Close Bros., 82 Okl, 174, 198 P..
845 ; Board of Commissioners v. City of Clin-
ton, 49 Okl 795, 154 P. 513; State v. Mayo;.
15 N. D. 327, 108 N. W. 86 ; City of New What-
com v. Roeder, 22 Wash. 570, 61 P. 767 ; Kan-
sas City v. Stewart, 90 Ran. 846, 136 P. 241 ;
Commissioners of Sedgwick County v. City
of Wichita, 62 Kan. 704, 64 P. 621 ; Hunter v.
State, 49 OKkI. 672, 154 P. 545; State, v. Balti-
more, ete., R. Co., 12 Gill. & J. (Md.) 399, 38
Am, Dec. 317} Picrce v. Klmball 9 Greenl.
(Me.) 54, 23 Am. Dee. 537.

-.The statutes from time to time have
contained provisions for the collection of de-
linquent taxes by attorneys or others by con-
tracts for a percentage of the tax, or taxes,
interest, and penalties collected. Vernon’s
Ann. Civ. St., arts. 7835, 7344, arts. T7264a
and 7335a. The power to make contracts un-
der these statutes is subordinate to the. gen-
eral legislative power to impose, increase,
diminish, or remit penalties for tax delin-
quencies, and the existence of such contracts,
where taxes have neither been paid nor re-
duced to judgment, does not prevent the re-
mission statute from being effective, and the
delinquent taxpayer has the same right to pay
his taxes without paying penalties and in-
terest (so-called) that he would have had such
contracts never been made. The remission
statute applies unless prior to the effective
date of the statute the tawes had actially been
collected or reduced to final judgment. Au-
thorities supra; 25 Corpus Juris, p. 1213;
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United States v. Morris, 10 Wheat. 246, 6 L.
Ed. 314; Norris v. Crocker, 18 How. 438, 14 L.
Bd. 210; Confiscation Cases, 7 Wall. 454, 19 L.
Ed. 196; Cleveland, O, C. & St. L. Ry. Co. v.
‘Wells, 65 Ohio St. 313, 62 N. E. 332, 58 L. R.
A. 651; U. 8. v. Tynen, 11 Wall. 88, 20 L. Ed.
158 ; Coles v. County of Madison, Breese (1)
154, 12 Am. Dec, 161; Pierce v. Kimball, 9
Greenl. (Me.) 54, 23 Am. Dec. 537, and other
cases cited in note 1; Cooley’s Constitutional
Timitations (8th Ed.) vol. 2, p. T57.

For the reasons given in this opinion, we
have concluded that the statute involved is
constitutional and valid. We accordingly an-
swer the question certified, and say that the
trial court erred in holding chapter 18 (House
Bill No. 80), General Laws of the Second Call-
cd Session of the TForty-Second Legislature
unconstitutional, and in denying the relator
the relief sought.
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for plaintiff in error.
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and T. H. Cody, all of Houston, for defend-
ant in error.

SHARP, J.

This suit was instituted by E. O. Mont-
gomery, plaintiff in error, against Houston
Textile Mills, defendant in error, to recover
damages for personal linjuries alleged to
have been caused by negligence of the em-
ployees of defendant in error. Plaintiff in
error alleged, in substance, that while work-
ing as an employee of A. T. Vick Company,
the contractor for placing electrical wiring
for defendant in error in a building belong-
ing to defendant in error in course of comn-
struction by G. C. Street Construction Com-
pany under a contract with defendant in er-
ror, plaintiff in error stepped upon a mnail
which 'was sticking in a piece of lumber which
had been negligently dropped and left by an
employee of the defendant in error engaged
in uncrating machinery for defendant in er-
ror upon the floor of the building in which
plaintiff in error was working and thereby
received serious injury to his foot. The
grounds of negligence upon which defendant
in error’s liability is predicated are thus brief-
ly stated as follows:

(a) The defendant in error was guilty of
negligence in not furnishing the plaintiff in
error with a reasonably safe place in which to
work,

(b) The defendant in error was guilty of
negligence in not removing the plank with
the nails exposed from the premises at the
time the machinery was uncrated.

(¢) The defendant in error was guilty of
negligence in permitting the plank with the
nails in it to remain on the premises where -
the plaintiff in error was invited to perform
for the defendant in error.

(d) Plaintiff in error did not know that the
defendant in error had uncrated machinery on
the floor where he was required to work and
did not know that a plank with nails in it
was or would likely be in said building; that
the defendant in error knew that machinery
had been uncrated in the warehouse where
this plaintiff was required to work and knew
or in the exercise of ordinary care should
have known that the plank was left on the
floor, and therefore the defendant in error
was guilty of negligence in not warning the
plaintiff in error of the danger to which he

[-






