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Syllabus,

valuable property of the plaintiff was sold by the sheriff, and bought
by the defendant for probably less than one-twentieth of its value.
‘When the disproportion is so great between the value and the price
paid, courts will examine very carefully to see whether the defend-
ant has suffered wrong. And though it has been often held that
inadequacy of price, standing alone, avill not authorize the annul-
ment of a sheriff’s sale, yet in a cass like this very slight additional
circumstances will suffice. Chamblee ». Tarbox, 27 Tex., 140; Allen
». Stephaunes, 18 Tex., 658, and many later cases.

Our opinion is that the judgment should be reversed and the cause
remanded.

REVERSED AND REMANDED.

[Opinion a.ppl;oved March 16, 1883.]'
Chief Justice Wirrie did not sit in this case.
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Tor County or Axprrson v. Jorn W. KENNEDY ET AL
(Case No. 1507.)

1. IngunorioNn — Jurisprorron.— Construing see. 8, art. V, of the constitution,
held,

(1) The constitution in that section, by giving express power o issue cerbain
designated writs, after having given a broad and general power to issue all writs
necessary to enforce the jurisdiction of the district courts, intended to confer upon such
courts a jurisdiction to act upon persons under the well settled rules of common
law and equity procedure, which jurisdiction it was difficult to define with accuracy
in the narrow limits of a constitution.

(2) The express power given in that clanse of the constitution to the distiiz
courts to issue writs of injunction, other express power being given to issne such
writs as might be necessary to enforce the jurisdiction conferred on them, carries
with it the power to inquire and determine under what circumstances the facts
exist which authorize the issuance of the writ, and this power to ingquire is of the
very essence of jurisdiction. ,

(8) That section, while declaring that the district courts shall have power to issue
writs of injunction, contains no limitation as to the subject matter or amount
necessary to clothe those courts with power to hear and determine, such as is found
with reference to other jurisdiction, to be determined by subject matter and
amount in controversy. ’

(4) District courts have the power to issue writs of injunction in cases in which
a courb of chancery, under the settled rules of equity, would have power to issue
them; and this without reference lo the amount in controversy, under the express
power given in the constitution.

9. InguxcrioN.— An application for injunction, formal in terms, alleging that the
county of Anderson, through its officers, was about to sell for taxes about thirteen
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different tracts of land, patented to the International & Great Northern R. R.
Co., by virtue of certain land certificates issued to the I. & G. N.R. R. Co. under
special act of the legislature of March 10, 1875, which by its terms exempfed said
lands from taxation for twenty-five years from the date of 1ssuance of the certifi-
eates; that said sale was about to be made for a tax known as the ““ subsidy special
tax,” stated (in connection with other averments found in the statement of this
case) a cause which entitled the plaintiff to a writ of injunction.

8. TaxaTiON — STATUTE CONSTRUED.— The lands granted to the I & G. N. R. R.
Co., under act of March 10, 1875, are exempt from taxation for the period men-
tioned in the act, even by counties, cities or towns which had aided by the dona-
tion of lands in the construction of thab company’s road.

Avrrran from Anderson. Tried below before the Hon. Peyton F.
Edwards.

Suit by appellees to enjoin the county of Anderson and its officers
from levying and collecting a special tax, known as the “subsidy
special county tax,” on certain lands situate in Anderson county,
Texas, patented to the International & Great Northern Railroad
Company, by virtue of certain land certificates issued to the I. & G.
N. R. IR. Co. under special act of the legislature, approved March
10, 1875, said lands being purchased by appellees from said company.
They claimed that the said lands were, by virtue of the law under
which they were issued, exempt from all taxation for twenty-five
years from the date of the issnance of the certificates.

In their bill the appellees averred the chartering by the legislature
of the state of Texas of the Houston & Great Northern Railroad
Company, by special law approved October 22, 1866 ; the chartering
of the International Railroad Company by special act, August 5,
1870 ; that the legislature promised to the last named company the
state’s bonds in the sum of $10,000 for each mile the company should
construct in compliance with its charter, etc. They averred the
building a portion of the road and its acceptance by the state, the
demand for the bonds, and the refusal by the state to deliver same.
That in the fall of 1878 the International consolidated with the
Houston & Great Northern Railrcad, under the name of the Inter-
national & Great Northern Railroad Company, which consolidation
was approved by several acts of the legislature, and particularly by
act of the 10th of March, 1875, granting relief, etc. ; that under said
act the legislature granted to the I. & G. N. R. R. Co. “in full
settlement and satisfaction of all claims of the International R. R.
and of the Houston & Great Northern R. R. Co. against all claims
against the state of Texas for bonds under the provisions of the
ninth section of act of August 5, 1870, to the I. & G. N. R. R. Co.,
twenty sections of six hundred and forty acres each of the lands of
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Texas, for each mile of road constructed and to be constructed under
the charter of the International Company, of date August 5, 1870,
and that said lands and certificates therefor should be exempted .?md
released from taxation, state, county, city, municipal and other taxes,
for twentyfive years from date of wespective certificates issued.”
That under authority of this act the lands named in exhibit C of
the petition were located and patented, and that the county court of
Anderson county, on the 9th of September, 1878, ordered the prop-

" "erty of thel. & G. N. R. R. Co. to be all assessed for taxes, for pay-

ing the special subsidy tax, to liquidate the bonds and interest to the
H. & G. N. R. R. Co.

They averred that this special tax was levied for the years of 1877

and 1878 on thirteen tracts of petitioner’s lands named 1n exhibit B,
and advertised same for'sale for said taxes, ete.; that the county of
Anderson never made any donation of its lands to aid.in the con-
struction of the International Railroad ; that the company never ren-
dered any of those lands for taxzes; that by the terms of the act
under which the I. & G. N.-R. R. Co. acquired these lands, they are
. and were exempt from taxation such as.is by the county of Ander-
son sought to be imposed and collected ; that the county of Ander-
son claimed a lien upon the lands for the payment of these taxes,
amounting to about $78; that the lands are of the value of $2,000;
that if the lands were sold as threatened by the collector for Ander-
son county, such sale will becloud the plaintiff’s title, destroy their
market value, and oceasion irretrievable and 1rreparable loss and
damage.

They prayed for a decree against the appellants; that the lands
were and are exempt from the taxes assessed against them ; that the
order of the commissioners’ court under which they were assessed
be vacated and held for nanght; that the assessment was and is
illegal, and the same be annulled, etc., and for injunction and for its
perpetuation. To this petition were a,dded the exhibits A, B and C,
to wit: Exhibit A, order of the commissioners’ court; exhlbl‘n B, ad-
vertisement for tax sales; exhibit C, act of leglsla,ture, under which
the land certificates were issued.

To this bill the appellants, being defendants in court below, filed
their general demtrrer and answer.

Judgment for plaintiffs perpetuating the injunction.

Gammage && Gregy, for appellants.
I. The general demurrer reaches the first or any radical or funda-
mental error in matter of substance committed by plaintiffs, and if
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the bill shows upon its face that the district court had no jurisdie-
tion over the matter complained of, the demurrer should have been
sustained and the bill dismissed. The State ». Williams, 8 Tex.,
265; Warner v. Bailey, 7 Tex., 519; Zacharie v. Bryan, 2 Tex., 274;
Horan ». Wahrenberger, 9 Tex., 319; Bliss on Pleading, §§ 406,
418; Red ». Johnson, 53 Tex., 288; Const., art. V, sec. 8; IR. S,,
art. 1117, secs. 4, 5, 6; also arts. 1122, 1124; Mawthe ». Crozier, 50
Tex., 158; Chrisman ». Graham, 51 Tex., 43; Lane v». Dook, 48
Tex., 227. :

IL. Section 9 of the act of the legislature, approved August 5,
1870, chartering the International Railroad Company, therein grant-
ing to said company $10,000 in state bonds for each mile said com-
pany may construct of its road, is and was unconstitutional, null .
and void. Therein a state debt of about $8,000,000 is attempted to
be created by special law, in aid of a private enterprise, without
providing adequate means for the payment of current interest and
two per cent. sinking fund, as required. Const. 1869, art. X1I, sec.
19; art. X11, secs. 6, 23.

IIT. The above named act of 5th of August, 1870, contravenes
sec. 17, art. XII, of the constitution of 1869, in embracing more
than one object, in this, that it charters a private corporation and
also attempts to levy taxes for revenue by a special law. Art. XTI,
sec. 9. )

IV. No taxes can be levied except by general law and for the
public uvse and purposes. Const. 1869, art. XII, sec. 19; Cooley’s
Const. Lim., 129, 487-495; Cooley on Taxation, 76, 79, 90, £29.

V. Section 1 of the act of 10th of March, 1875 (Special Laws 14th
Leg., p- 69), attempting to exempt from taxation lands located by
virtue of certificates issued to aid in the construction of the I. & G.
N. R. R, was repealed by the constitution of 1876. Const. 1876,
art. XVI, sec. 48; Const. 1876, art. VILI, sec. 1.

IX. No state shall pass any law impairing the obligation
of contracts, nor shall the legislature of the state pass any retroact-
1ve law, or law impairing the obligation of contracts. U. S. Const.,
art. I, sec. 10; Const. 1869, art. I, sec. 14; Story’s Const., sec. 1376;
Green v, Biddle, 8 Wheat., 92; Bronson ». Kinzie, 1 How., 319;
McCracken ». Howard, 2 How., 612; Bridge Prop’rs ». Hoboken
Co., 1 Wall,, 146; T. & P. R. R. Co. v. Murphy, 46 Tex., 356; Tax
Cases, 2 Otto, 575.

X. Section 9 of the special law of the twelfth legislature, page
104, to incorporate the International R. R. Co., and therein donating
the state’s bonds for §10,000 per mile to aid in construction of saine,
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and requiring the comptroller to have assessed a tax upon all prop-
erty in the state and on all occupations sufficient to pay the in-
terest and to redeem the principal of said bouds, is and was
unconstitutional, null and void. Const. 1869, art. XIT, secs. 6 and 173
also secs. 19, 20 and 23; Salem ». People, U. 8. Rep.; Olcott ». Su-
pervisors, U. 8. Sup. Ct.; Clegg ». State, 42 Tex., 608; Lozm
Association ». Topeka, 20 Wall 654.

XT. The special law approved March 10, 1875 (Special Acts 14(:1)1
Leg., p. 69, ch. 49), is only a recognition of the consolidation of the
two railroad companies; and an amendment of their charter, and
so much of same as attempts to exempt from all taxation the lands
that may be patented by virtue of certificates issued to it, was and is
unconstitutional. Const., art. X1, sec. 19; Clogg v. State, 4:2Tex 808.

XII. If the above propos1tlon ‘should not be sustained, we then
say that the legislature cannot by special law annul a judicia.l decree,”
nor violate a contract, and hence this act can have no effect upon
the decree of the county commissioners’ court granting the subsidy
to the H. & G. N. R. R, and levying the one per cent. tax to meet
the interest .and pay the principal. See authorities under second
error assigned; also Dunham ». Chatham, 21 Tex., 240; Lewis ».
Oastleman, 27 Tex., 421; Williams ». Chandler, 25 Tex., 11; Gould
v. West, 82 Tex., 852; Foster v. Wells, 4 Tex., 104; Hatch v. George,
22 Tex., 177.

XTIIL. In Bledsoe ». I. & G. N. R. R. Co., 40 Tex., 537, the Inter-
national R. R. Co. appealed to the courts to enforce what seemed
to them to be their rights against the state and lost; their claim was
defeated ; they then abandoned all claim-against the state, and had
nothing to give the state in consideration for this munificent privi-
lege of exemption. Hence the exemption was without consideration
and void. Bledsoe ». International R. R. Co., 40 Tex., 537; Tucker
v. Ferguson, 22 Wall., 574 &t seg.

XTV. If the special law of the 10th of March, 1875, granting the
exemption to the I. & G. N. R. R. Co., be considered in the light of
a contract between the state and the company, then it is void for
want of consideration from the company to the state; and if only a
relief bill, same was repealed by the provisions of the constitution of
1876, already cited. Bledsoe v. Int. R. R. Co., 40 Tex., 537; Bass
¢t al. ». Fontleroy, 11 Tex., 698; Washington T. ». Rowe, 8 Wall.,
449; Rector of Christ Ch. ». Co. Phil., 24 How., 800; Penn. & W.
R. R. Co. ». Maryland, 10 How., 892; Aspinwall ¢ al. v. Davis, 22
How., 864; Cooley’s Const. Lim., 125, 127, 205, 280; Cooley on Tax-
ation, 26, 52 and 53.
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XV. In case of doubt as to the legislative intent or authority, in
cases of exemption from any of the burdens of persons, or taxation,
the doubt is resolvable in favor of the state. (Semble, of the county.)
Bailey o. Maguire, 22 Wall., 216; Delaware R. R. Tax ». Maguire,
20 Wall,, 61; Cent. R. R. ». Georgia, 92 U. 8, 674; N. Mo. R. R.
Co. ». Maguire, 20 Wall,, 61.

Boker & Boits, for appellees.

Srayrow, Assocrare Justion.— This is a suit by appellees to enjoin
the county of Anderson and its officers from levying and collecting
a special tax, known as the “subsidy special county tax,” on certain
lands situate in Anderson county, Texas, patented to the Inter-
national & Great Northern Railroad Company by virtue of certain
land certificates issued to the I. & G. N. R. R. Co. under special
act of the legislature, approved March 10, 1875, and said lands being
purchased by appellees {from said company; they claim that the
said lands are, by virtue of the law under which they were issued,
exempt from all taxation for twenty-five years from the date of the
issuance of the certificates.

There was a general demurrver filed to the petition, which was
overruled. There was no plea to the jurisdiction of the court, but
it is assigned as error that the court entertained jurisdiction of the
case. As it is urged that the court had no jurisdiction over the sub-
ject matter of the suit, this question will be considered.

The plaintiffs averred that the taxes for which the lands were
about to be sold amounted to less than $100, and that the lands
were situated in Anderson county and of value exceeding $2,000.
They also alleged that the levy of taxes on the land created a lien
thereon, and that the collector of taxes was about to sell the lands,
and that such sale would cast a cloud upon the title of the land,
and thereby render it unsalable and impair its market value, and
that thereby they would be irreparably damaged. They also alleged
that the tax claimed was illegal, and set cout the grounds which
made it illegal.

The jurisdictional question depends upon the true construction of
sec. 8, art. V, of the constitution, which, among other things, pro-
vides that the district ceurts shall have jurisdiction “of all suits,
complaints or pleas whatever, without regard to any distinction
between law and equity, when the maftter in controversy shall be
valued at or amount to $500, exclusive of interest; and the said
courts and the judges thereof shall have power to issue writs of
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habeas corpus in felony cases, mandamus, injunction, certiorar:, and
all writs necessary to enforce their jurisdiction.”

Under the constitutions of 1845 and 1870, there was no express
grant of power to issue writs of injunction such as is found in the
present constitution; but under the equity jurisdiction given, which
was 1o broader than is given in the constitution now in force, and
with express power only “to issue all writs necessary to enforce
‘their own jurisdiction,” the district court had and exercised full
jurisdiction to grant injunctions. :

The present coustitution, in immediate connection with the grant
of power to the district courts, limited by named subjects matter or
the amount in controversy, is given power “to issue all writs neces-
sary to enforce their jurisdiction, which, as in the constitutions of
1845 and 1870, was sufficient to enable those courts to do, under
the power expressly granted, everything requisite to be done; in
the same connection, as in no former constitution, express power is -
given to the district courts to issue writs of mandamus, injunction
and certiorari.

This could not have been deemed necessary to enable these courts
to enforce the jurisdiction given, and limited and determined by
subjects and amount; for full power, as before said, was expressly
given to issue such.writs as were necessary for that purpose.

It seems to us, that, by giving the express power to issue certain
designated writs, after having given a broad and general power to
issue all writs necessary to enforce the jurisdiction of these courts,
it was intended to confer upon such courts a jurisdiction to act wpon
persons under the well settled rules of common law and equity pro-
cedure, which jurisdiction it was very difficult to define with entire
accuracy in the narrow limits of a constitution.

It would seem that the express power to issue a writ of injunction,
other express power being given to issue such writs as might be
necessary to enforce the jurisdiction of a court otherwise given, must
. carry with it the power to determine when and whether or not the
facts exist which authorize it to issue; if so, this power to inquire
is of the very essence of jurisdiction.

In declamlncr that the district courts shall have power to issue
writs of mJuncmon there is no limitation as to the subject matter or -
amount necessary to clothe the court with power to hear and deter-
nmine, as there is in reference to such jurisdiction as is determined
by subject matter or amount in controversy.

It would be hard to believe that it was the intention of the con-
stitution to give to no courts the power to hear and determine a
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multitude of questions which affect the welfare of the people most
vitally, which, however, cannot be exactly measured by dollars and
cents or defined by subject matter. Purvis v. Sherrod, 12 Tex., 160.

If such be true of the present constitution, then the declaraticn
in the bill of rights that “all courts shall be open, and every person,
for an injury done him in his lands, goods, person or reputation,
shall have remedy by due course of law,” is a mockery.

In sec. 16, art. 'V, of the constitution we find this declaration:
“ And the county courts or judges thereof shall have power to issue
writs of mandamus, injunction, and all other writs necessary to the
enforcement of the jurisdiction of said courts.” This would seem
to restrict the use of the named writs, and to make the same apply
to the enforcement of such jurisdiction as had been given by a
named subject matter or the amount in controversy, which in the
preceding parts of the section had been prescribed. There is no
cvidence of such intention in the eighth section of the article.

The powers conferred upon the district courts by the constitution
of 1845 were not as clearly expressed as in the present constitution;
yet under that constitution injunctions against the enforcement of
judgments rendered by justices of the peace for less than $100 were
enjoined upon the ground that they were void, and in such cases
the district courts, by reason of having jurisdiction of the case
through the proceeding for injunction, which was certainly an
original and not a revisory proceeding, which the courts were
authorized to entertain under the clause ‘giving the district courts
superintendence and control over inferior jurisdictions, rendered
judgments, in cases when the entire sum claimed was less than $100,
for the sum due. This could only have been done upon the theory
that an injunction suit might be maintained in the district court
when & less sum than $100 was the amount sought to be enjoined;
that this gave the court jurisdiction of the case; and that upon
such jurisdiction it could render a judgment upon a claim not
sufficient in amount to have given jurisdiction originally. Such
were the cases of Edrington ». Allsbrook, 21 Tex., 189; Criswell v.
Bledsoe, 22 Tex., 657.

In the cases of Girardin ». Dean, 49 Tex., 248; Danenhauer v.
Devine, 51 Tex., 487; Red ». Johnson, 53 Tex., 288, and in other
cases, the difficulty of this question was felt, and in the case last
named the court felt impelled to say: “There were special excep-
tions to the petition,objecting to the jurisdiction of the district court
that the amount in controversy was less than $500, and this question
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of jurisdiction is urged here by appellee, and claimed to besettled by
the case of Girardin . Dean, 49 Tex., 243. If the petition stated a
case in which, on settled principles, equity would interpose to pre-
vent the collection of a state tax, by enjoining the sale about to be
made, it would be strange, indeed, if the district court, in a case
affecting the title to land and the enforcement of a lien on land,
should have no power to grant relief. The amount involved being
too small, the county court would also be without jurisdiction, and
the remedy, if any, would be in the justice’s court. This result is
one which, in a case requiring it, might well cause a careful review
of the decisions claimed to lead to it.”

The consideration of the several provisions of the constitution
leads us to the conclusion that the district courts of this state have
the power to issue writs of injunction in cases in which a court of
chancery, under the settled rules of equity, would have the power to
issue them, and this without reference to the amount in controversy,
under the express power given in the constitution. The near ap-
proach of the close of the term precludes a further consideration of
this question, the importance of which is deeply felt.

Considering the fact that some thirteen tracts of land were sought
to be sold, which, if the sale was made, might go into the hands of
as many different persons, thus entailing a multiplicity of suits to
remove cloud from title, as well as the other averments in the
petition, we are of the opinion that it states a case which entitled
the plaintiff to the relief sought.

The question as to the validity of the tax has been considered in
the case of The International & Great Northern Railroad Com-
pany . Anderson County, as well as the several defenses urged by
the defendant, and they will not be here again considered.

The only pomt of difference in the two cases which is of impor-
tance is, that, in the case referred to, the tax was levied upon the
road and other property of the company which it held.under the
consolidation, through the charter of the International Railroad
Company, while in this case the tax ‘was levied upon land held by
purchasers from the company, located and patented under certificates
which issued under the act of March 10, 1875.

We are of the opinion that the act did not contemplate that the
lands which should be granted under its provisions should be taxed
even by counties, mtles or towns that had aided by the donation of
lands the construction of the International Railroad, and that only
the property named in the third clause of the first section of that

o
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act was to be subject to taxation by such counties, cities and towns
as had aided" by the donation of lands in the construction of the
International Railroad.

There being no error in the judgment of the court below, it is
affirmed.

AFrirMED.
[Opinion delivered Maxrch 277, 1883.]

Wur. McFappiw BT AL, v. Samoen H. Winniams.
(Case No. 1241.)

1. Lacmms.— An executory contrach to convey an interest in land on the procurement
of a patent therefor, and for services rendered to obtain if, will not be enforced
atler the lapse of more than twenty years after the right of action accrued, dur-
ing which limitation could run, in the absence of facts to satistactorily account for
and excuse so long a delay. .

2. SamE— PresumpTioN.— After so great a lapse of time the presumption will be
that some other arrangement was made between the parties, which satisfied or
annulled the bond under which the land was to be conveyed in consideration of
procuring the patent,

3. CasEs APPROVED.— Reed ». West, 49 Tex., 248, and Glasscock ». Nelson, 26 Tex.,
154, approved.

Arpesr from Jefferson. Tried below before the Hon. H. C:
Pedigo.

Appellee brought this suit of trespass to try title against appel-
lants and others March 29, 1876, to recover an undivided one-half
interest in the land described in the petition. He claimed as the
sole heir of Hezekiah Williams, deceased, by and through a bond
for title executed by Absalom Williams and wife to Hezekiah 'Will-
iams, dated May 7, 1838, by the terms of which Hezekiah Williams
was to have located, surveyed and pay the government dues on one
league and labor of land, the headright of Absalom Williams, and
upon the securing of patent they were to convey to him an undi:
vided one-half of the same. ‘

By supplemental petition it was in effect alleged that Hezekiah
Williams had complied with the terms of the bond, and that patent
issued to Absalom Williams for twenty and one-half labors involved
in this suit November 26, 1841; that Hezekiah Williams went to
Louisiana in 1840, and there remained and died May 7, 1851, and:
that appellee became of age in 1871. The appellees answered.by
plea of not guilty, three, five and ten years’ limitation, and non-
entry for ten years. '

Vor. LVIII —40






