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the Company gave the bank a written guaran-
ty. The provisions of the instrument are in
all material respects the same as the one set
out in Hicks v. Hugo (Tex. Com. App.) 68 S.
W.(2d) 160, this day decided. This testimony,
including the instrument offered in connec-
tion therewith, was not admissible against
Mrs. Graf, for any purpose. In the first place,
the rights of the bank, under the instrument,
were not assignable; and, in the second place,
the undisputed testimony shows that Mrs.
Graf, prior to this controversy, never knew
that the instrument existed.

We recommend that the judgment of the
trial court, and the judgment of the Court of
Civil Appeals affirming same, be affirmed.

CURETON, Chief Justice.

The judgments of the district court and
Court of Civil Appeals are both affirmed, as
recommended by the Commission of Appeals.

) _
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CRITZ, Judge.

This is an original mandamus proceeding
brought by road distriect No. 4 of Shelby
county, Tex., against James V. Allred, Attor-
ney General of Texas, to compel his approval
. of a little over $300,000 refunding bonds of
the district.

In 1919 the commissioners’ court of Shelby
county entered an order purporting to create
road district No. 4 of Shelby county, Tex.
After this order was entered the bonds of the-
district in the total sum of $350,000 were vot-
- ed by the district, issued by the court, ap-




proved by the Attorney General, registered by
the comptroller, and returned to the court.

After the happening of the above events,
the court sold and delivered to one E. L.
Twing $300,000 of the above bonds. Twing
paid $40,000 of this consideration. He then
absconded and never paid the balance due,
$260,000. Twing sold all of the $300,000 of
bonds, and they went into the hands of bona
fide holders for value. ' Later the court sold
the remaining $50,000 of bonds, and received
the proceeds thereof. All these bonds were
later validated by the Legislature. Twing v.
Rhodes, 118 Tex. 410, 16 S.W.(2d) 258,

From the above it appears that the distriet
received $90,000 out of the original $350,000
bond issue., The $260,000 has never been paid
to the district, and it has never received any
consideration whatever therefor.

Il The $350,000 in bonds were originally
voted to construct what are now the parts of
state highways Nos, 22 and 35 in the district,
Since the district never received the $260,000,
of course none of it was ever expended.on
such roads. The record does not inform us
what was done with the $90,000. The rela-
tor does not make any allegation that it was
used on any public road, and we presume that
it was not so used.

As part of the history of this transaction,
the district in one way or another resisted
the validity of the $260,000 bonds for which
it had never received the consideration. It
was finally determined that these bonds are
valid obligations against the district. Twing
v. Rhodes, 118 Tex. 410, 16 S.W.(2d) 258;
Rhodes v. Twing (Tex. Com. App.) 41 S.W.(2d)
13.

From the record we gather that there is
now outstanding against the above district in
road bonds, and road bonds that have been
merged into final judgments against the dis-
trict, more than $300,000.

In the above state of the record the Forty-
Third Legislature passed, as ‘a special road
law for Shelby county, chapter 55, S. B. No.
484, Special Laws Forty-Third Legislature,
1938, p. 67. It is the question as to the valid-
ity of this act that has caused this proceed-
ing. Since the decision of this suit must de-
pend upon the construction and validity of
the act just mentioned, we deem it expedient
to quote it in full. It is as follows:

“Special Road Law for Shelby:County
. Amended.
“S. B. No. 484.]
Chapter 55.

“An Act to amend Chapter 174 passed at the
Regular Session of the Thirty-ninth Legis-
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lature of Texas, approved on the 16th day
of March, A. D, 1925, creating a special
road law for Shelby County, and adding
thereto Sections 8 to 14, providing that the
Commissioners’ Court of Shelby County
may refund any and all valid outstanding
bonded indebtedness or judgments recov-
ered on bonded or other indebtedness of
said County, .together with interest ac-
crued thereon, by the issuance of funding
or refunding bonds without a vote of the
taxpayers of said County; authorizing
the Commissioners’ Court of said County
to levy and assess road and bridge taxes
and road maintenance taxes as provided
by Article 8, Section 9 of the Constitution
of Texas; authorizing the Commissioners’
Court of said County to fund and refund
the legal indebtedness outstanding against
its road and bridge fund at the time of
the issuance of such funding or refunding
bonds, setting forth the method of said op-
eration; authorizing the said@ Commis-
sioners’ Court to refund the bonded in-
debtedness or judgment indebtedness re-
covered on bonds, both principal and in-
terest, of road district No. 4 of said Coun-
ty, together with the accrued interest
thereon, and providing for the rate of in-
terest, maturities and form of such bonds;
that the same shall be approved by the
. Attorney General and registered by the
Comptroller, and that said bonds may be
exchanged for such outstanding bonded
judgment or other indebtedness, or may
be sold and the proceeds used to pay such
bonded judgment or outstanding indebted-
ness; providing for the levy of taxes for
the payment of principal and interest of
such funding or refunding bonds; provid-
ing that such refunding bonds shall be per-
mitted to participate in and be paid from
the ‘County and Road District Highway
Fund’ provided for in Section Six, Chap-
ter Thirteen, passed at the Third Called
Session of the Forty-second Legislature
and making them eligible to participate in
and be paid from said fund, and declar-
ing an emergency, '

“Be it enacted by the Legislature of the
State of Texas:

“Section 1. That Chapter 174 of the Regu-
lar Session of the Thirty-ninth Legislature of
the State of Texas, approved March 16, 1925,
be amended by adding thereto Sections 8 to
14, as follows:

“See. 3. The Commissioners’ Court of
Shelby County, Texas, is authorized and em-
powered to fund into the honds of Shelby
County, Texas, such legal indebtedness of the
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County, chargeable against the road and
bridge fund, in the form of scrip, or war-
rants, or bonds, either or all. Such funding
bonds may be issued by the court, payable
serially or otherwise, within a period of time,
not exceeding forty years, as the court may
direct, or may be issued payable within forty
years from the date thereof, and shall bear
interest at a rate of not more than six (6) per
cent per annum, payable anpually or semi-
annually, the rate and interest payment dates
to-be determined by the court, in such denom-
inations as may be provided by the court; at
such time as said bonds shall be issued, it
shall be the duty of the Commissioners’ Court
to levy an annual ad valorem tax on all tax-
able property within the county, sufficient to
provide for the payment of the principal
thereof, as the same matures; and in such
cases, it.shall not be necessary to submit the
question of the issuance of said funding or re-
funding bonds to a vote of the people. The
Commissioners’ Court is authorized to issue
said bonds in exchange for like amounts of
the outstanding secrip, warrants or bonds of
said county. Said bonds when executed shall
be approved by the Atforney General and
shall be registered by the Coniptroller; pro-
vided that the Commissioners’ Court shall de-
termine at the time of passing the refunding
order the amount of tax rate required, based
on the then assessed valuation of the taxable
property of Shelby County, to create the nec-
essary sinking fund for, and to pay the inter-
est on, all obligations to be inecluded in said
refunding order, and shall also calculate the
tax rate that will be required to pay the in-
terest on and create a sinking fund to retire
the funding or refunding bonds authorized in
lieu thereof.

“Sec. 4. From and affer the taking effect
of this Act, it shall be unlawful for the Com-
missioners’ Court of Shelby County to issue
or cause to be issued any warranty, scrip, or
other evidence of indebtedness, or to create
any debt against the road and bridge fund of
said county, except as authorized by this Act,
in excess of the current revenues of said coun-
ty for road and bridge purposes; provided
that in case of great calamity, said court may
issue warrants against the road and bridge
fund in excess of the current revenues, for
the purpose of repairing roads aund building
bridges occasioned by such calamity, but in no
instance shall such warrants exceed the limits
provided by the Constitution of the State of
Texas; and provided, further, that no war-
rant shall be issued for such purposes until
first authorized by order passed by said
court; and provided, further, that said order

may recite fully the necessity therefor, and
particularly specify the several purposes for
which said warrants are to be issued, which
said order shall be spread upon the minutes
of said court.

“Sec. 5. The Commissioners’ Court of Shel-
by County is hereby authorized to levy and
cause to be assessed and collected any and
all ad valorem taxes now authorized to be
levied on the taxable property of Shelby
County, which may be levied under Article
8, Section 9 of the Constitution of Texas,
which taxes may be used for the payment of
principal and interest of indebtedness in-
curred for such purposes, or in the main-
tenance of the roads of said county, as the
Commissioners’ Court may direct.

“Sec. 6. The Commissioners’ Court of Shel-
by County may fund, refund, compromise or
scttle in whole or in part the valid outstand-
ing bonded indebtedness or judgments recov-
ered on such bonded indebtedness, both prin-
cipal and interest, of Road District Number
Four (4 of said county incurred under the
provisions of Section 52 of Article 3 of the
Constitution and laws of this State, for the
purpose of constructing, maintaining and
operating macadamized, gravelled or paved
roads or turnpikes, or in aid thereof, by the
issuance of funding or refunding bonds with-
out a vote of the taxpayers for an amount
sufficient to consummate such compromise or
settlement not to exceed the amount unpaid
on such outstanding indebtedness, Such
funding or refunding bonds may be exchanged
in whole or in part for bonds or such judg-
ment outstanding indebtedness of said defined
Road District Number Four (4) of said coun-
ty, or may be sold and the proceeds applied -
in the purchase or payment of the outstand-
ing bonded or judgment indebtedness, and
may be exchanged or sold from time to time
in such amounts as may be required for re-
funding and/or paying such outstanding
bonds and judgment indebtedness.

“Sec. 7. Before issuing such refunding
bonds the Commigsioners’ Court of said coun-
ty shall, by an order entered on the minutes,
recite the amount of bonds that will be neces-
sary to fund, refund or settle the outstanding
bonded or other indebtedness of said defined
Road District Number (4) of said county.

“Sec. 8. Such refunding bonds shall be in
such denominations and amounts and shall
mature not later than thirty years from their
date, with such options of redemption as may
be fixed by the Commissioners’ Court or they
may be issued to mature gerially in approxi-
mately equal portions every year for not ex-




ways Numbers twenty-two (22) and thirty-five

ceeding thirty years from their date. They
shall be dated and signed by the County
Judge, countersigned by the County Clerk,
registered by the County Treasurer, and
the seal of the Commissioners’ Court shall
be impressed upon each of said bonds. Fac-
simile signatures of the County Judge and
County Clerk may be printed or lithographed
upon the interest coupons. Such bonds shall
be made payable at such place as may be
fixed by the Commissioners’ Court, and shall
bear interest from their date at a rate not
exceeding the rate of interest which the said
bonds and/or judgments being refunded bear,
payable semi-annually, to be evidenced by
coupons attached to each of said bonds.

“Sec. 9. Before such refunding bonds are
exchanged, sold or put on the market for sale
or exchange, the Commissioners’ Court shall,
and annually thereafter so long as said bonds
or any of them are outstanding, levy a tax
sufficient to pay the interest on such honds as
they mature and to provide a sinking fund
sufficient to pay the principal of the bonds
at maturity.

“Sec. 10. When examined and certified by
the Attorney General, said bonds shall be reg-
istered by the Comptroller, without requiring
the old bonds or judgment evidencing indebt-
edness to be presented to him for cancella-
tion. Said bonds shall be delivered to the
County Treasurer who shall register them in a
hook kept for such purpose, and after being so
certified and registered such bonds shall con-
tinue in the custody of the Commissioners’
Court of the county and shall by said court
be exchanged in whole or in part for such
outstanding bonds or judgment indebtedness
at not less than their face value and accrued
interest, or may be sold, either in whole or
in part, at not less than their par value and
accrued interest, and the purchase money
therefor shall be forthwith used in the pur-
chase and/or in the payment of such out-
standing bonds or judgment indebtedness.

“Sec. 11. 'The Commissioners’ Court shall
require such outstanding bonds or judgment
indebtedness to be surrendered or cancelled
at the time or times such new refunding
bonds are exchanged therefor, or at the time
or times the same are paid with the proceeds
of the sale of such new bonds.

“Sec. 12, All road bonds of defined Road
District Number Four (4) of Shelby County,
Texas, heretofore issued by said district, hav-
ing been authorized and issued for the pur-
pose of comstructing and maintaining high-
ways now incorporated in the System of State
Highways and known as parts of State High-
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(35) shall be refunded as provided in this Act.
All such refunding bonds shall be deemed and
are hereby declared to be eligible to partici-
pate in and be paid out of the funds provided
in Chapter Thirteen (13) passed at the Third
Called Session of the Forty-second Legisla-
ture and designated therein as ‘County and
Road District Highway Pund’ and the Board
of County and District Road Indebtedness
provided for in said Act shall admit all of
said refunding bonds into full participation
in said fund with other bonds heretofore or
which may hereafter participate therein with-
out requiring the formality of proof that all
of the funds represented by such refunding
bonds had been actually spent in the' con-
struction of such highways aforesaid. The
County Judge or the County Treasurer -of
Shelby County, Texas, shall file an affidavit
with said Board of County and Distriect Road
Indebtedness, stating the number and the
amount thereof of all such refunding bonds
issued for and on behalf of said defined Dis-
trict Number Four (4) of Shelby County,
and that such bonds had been issued for the
purpose of refunding the road bond indebted-
ness of said District; said affidavit, when so
filed, shall require said Board to admit each
and all of said refunding bonds to equal pro
rata participation in the said County and
Road District Highway Funds aforesaid.

“Sec. 18. This Act is not intended to re-
peal any general law of this State, but is
cumulative thereof; and the same shall be
applicable where not in direct conflict with
the provisions of this Act, but where the
general law shall be in conflict with this Act,
the provisions of this Act shall be control-
ling. g ;

“Sec. 14. The fact that the present specidl
road law of Shelby County is deficient and in-
adequate, and that the defined Road District
Number Four (4) of said county has hereto-

- fore issued bonds and incurred indebtedness

for the purpose of constructing, maintain-

ing and operating macadamized, gravelled or -

paved roads and turnpikes, or in aid thereof

under the Constitution and laws of this State,

which it has been unable to pay at maturity,
on account of its inability to collect sufficient
taxes therefor, and on account of the great de-
preciation of values of taxable property in
said defined Road District, resulting in de-
faults in payment of bonds and the interest
at maturity, greatly impairing its eredit, and
in instances suits have been brought and judg-
ments recovered on such bonds and.interest,

creates an emergency and an imperative pub-

lic necessity that the Constitutional Rule re-

-
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_ quiring bills to be read on three several days
be suspended, and such Rule is hereby sus-
pended, and this Act shall take effect and be
in force from and after its passage, and it is
80 enacted,

“(Note.—S. B. No. 484 passed the Senate
by a vote of 29 yeas, 0 nays; passed the
House by a vote of 102 yeas, 0 nays, 2 present
not voting.)

“Approved April 26, 1933.

“Effective April 26, 1933.”

After the passage of the above act the com-
missioners’ court of Shelby county, Tex., on
July 10, 1983, at a regular term of said court,
at which were present all members thereof,
passed an order providing for the refunding
of all of the outstanding bonded indebted-
ness and judgments taken on bonded indebt-
edness of the district. This order fixed the
indebtedness to be refunded, the forms, dates,
numbers, and denominations of the refunding
bonds and coupons, and levied a tax, on its
face, suficient to pay the same. Also this
order provided for the exchange of refunding
bonds for the outstanding bonds and judg-
ments on bonds, and further provided for the
proof necessary to secure the approval of the
refunding bonds by the Attorney General,
ete,

After the happening of these events the
refunding bonds provided for by the above
order, together with a transeript of the pro-
ceeds pertaining thereto, were presented to
the Attorney General. Such officer refuses
to approve these bonds, and this proceeding
followed.

It will be noted that section 12 of the above-
quoted act declares that the original bonds
of road district No. 4 of Shelby county, Tex.,
were passed “and issued for the purpose of
constructing and maintaining highways now
incorporated in the System of State Highways
and known as parts of State Highways Num-
bers twenty-two (22) and thirty-five (35),” ete.
It is not asserted that any part of the pro-
ceeds of the old bonds here sought to be re-
funded ever wenf into either of the above
roads, or, for that matter, into any public

" road. We treat the case as though no part of
the proceeds of any of the original road bonds
ever went into any public road.

It will further be noted that section 12 of
the Special Act under consideration express-
ly provides: “* * ¥ All such refunding
‘bonds shall be deemmed and are hereby declar-
ed to be eligible to participate in and be poid
out of the funds provided in Chapter Thir-
Iteen (18} passed at the Third Called Session
of the Forty-second Legisiatwre and designwt-

ed therein as ‘County and Road District High~
way Fund’ and the Board of County and Dis-
trict Road Indebiedness provided for in said
Act shall admit all of said refunding bonds
into full perticipation in said fund with oth~-
er bonds heretofore or which may hereafter
participate therein without requiring the for-
mality of proof that all of the funds repre-
sented by such refunding bonds had been ac-
tually spent in the construction of such high-
ways aforesaid. The County Judge or the
County Treasurer of Shelby County, Texas,
shall file an affidavit with said Board of
County and Distriet Road Indebtedness, stat-
ing the number and the amount thereof of all
such refunding honds issued for and on behalf
of said defined District Number Four (4) of
Shelby County, and that such bonds had been

- issued for the purpose of refunding the road

bond indebtedness of said District; said af-
fidavit, when so filed, shall require said Board
to admit each and all of said refunding bonds
to eqgual pro rata participation in the said
County and Road District Highway PFunds
aforesaid.,” (Italles ours.)

It appears on the face of the pertinent order
of the commissioners’ court of Shelby county
that, in issuing the refunding bonds it seeks
here to have approved, such court expressly
and affirmatively purports to act under and
by virtue of the various provisions of the
above-quoted special act of the Forty-Third
Legislature. Also it appears from the record
that the bonds the district here seeks to have
approved, and which, if approved, will be pay-
able to bearer, will have written therein, as a
part thereof, the statement that they were
issued under the terms and by virtue of the
provisions of the above-quoted special act.

The Aftorney General contends that sec-
tion 12 of the special road law under consid-
eration is unconstitutional and void, and
that therefore these refunding bonds are un-
constitutional and void. Under these con-
tentions respondent makes the following prop-
ositions:

“Proposition One.

“A road district created and made a body
corporate by the Legislature, under the Au-
thority granted to the Legislature by Section
52 of Article 8, Constitution of Texas, as
amended 1904, is a ‘Municipal or other corpo-
ration,’ within the meaning of the latter
terms as used in Section 51, Article 8, of the
Constitution of Texas as amended, 1928.

“Proposition Two.

“The Legislature has no power to grant nor
to authorize the making of any grant of pub-




lic money to Road Distriet Number Four of
Shelby County, Texas, inasmuch as the same
is a ‘corporation’ within the contemplation
of Section 51, Article 8, Constitution of Texas
as amended, 1928.

“Proposition Three.

“Senate Bill No. 484, Chapter 55, Speecial
Laws, Forty-third Legislature, Regular Ses-
sion, in attempting to appropriate public mon-
eys of the State to the payment of bonds issu-
ed by Road Distriet Number Four of Shelby
County, Texas, for the purpose of construct-
ing roads, but the proceeds of the sale where-
of were diverted dishonestly and appropriated
to private uses, is unconstitutional and void
because such appropriation is a grant of pub-
lic money of the State to Road District Num-
ber Four of Shelby County, Texas, gratuitous-
1y and for purposes not related to the State’s
governmental duties.”

By the above propositions respondent con-
tends that the special road law under consid-
eration here, and under which these refund-
ing bonds are attempted to be issued, and es-
pecially section 12 thereof, is unconstitutional
and void because such law is in contravention
of section 51 of article' 8 of our State Con-
stitution, That section reads as follows:
“Sec. 51. The Legislature shall have no pow-
er to make any grant or authorize the making
of any grant of public money to any individ-
ual, association of individuals, municipal or
other corporations whatsoever, provided, how-
ever, the Legislature may grant aid to indi-
gent or disabled Confederate soldiers and
sailors, who came to Texas prior to January
1, 1910, and to their widows, in indigent cir-
cumstances and who have been bona fide resi-
dents of this State since January 1, 1910, and
who were married to such soldiers or sailors
prior to January 1, 1910, and to indigent and
disabled soldiers who under special laws of
the State of Texas during the war between
the States served in organizations for the
protection of the frontier against Indian raid-
ers or Mexican marauders and to indigent
and disabled soldiers of the militia of the
State of Texas who were in active service
during the war between the States and to
the widows of such soldiers who are in indi-
gent circumstances and who were married to
such soldiers prior to January 1, 1910, provid-
ed that the word ‘widow’ in the preceding
lines of this section shall not apply to women
born since the year 1861, and all soldiers and
sailors and widows of soldiers and sailors eli-
gible under the above conditions shall be en-
titled to be placed upon the pension rolls and
participate in the distribution of the pension
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fund of this State under any existing law or
lawsg hereafter passed by the Legislature, and
also to grant aid for the establishment and
maintenance of a home for said soldiers and
sailors, their wives and widows and women
who aided in the Confederacy under such reg-
ulations and limitations as may be provided
by law, provided the Legislature may provide
for husband and wife to remain together in
the home. There is hereby levied in addition
to all other taxes heretofore permitted by the
Constitution of Texas a State ad valorem tax
on property of seven ($.07) cents on the one
hundred ($100) dollars valuation for the pur-
pose of creating a special fund for the pay-
ment of pensions for services in the Confed-
erate army and navy, frontier organizations
and the militia of the State of Texas, and for
the widows of such soldiers serving in said
armies, navies, organizations or militia; pro-
vided that the Legislature may reduce the tax
rate herein levied, and provided further that
the provisions of this section shall not be
construed so as'to prevent the grant of aid in
cases of public calamity. (Sec. 51, Art. 3,
adopted election November 4, 1924.)”

I 1t is the settled law of this state that
the above-quoted constitutional provision is
intended to guard against and prohibit the
granting or giving away of public money ex-
cept for strictly governmental purposes. The
prohibition is an absolute one, except as to
the class exempted therefrom, and operates
to prohibit the Legislature from making gra-
tuitous donations to all kinds of corporations,
private or public, municipal or political. Bex-
ar County v. Linden, 110 Tex. 839, 220 8. W,
761. It is clear from the above that a road
district is a corporation within the meaning
of the above-quoted constitutional provision.

Il It is also the settled law of this state
that the above-quoted constitutional provi-
sion does not prevent the appropriation or
granting of state funds to municipal and po-
litical corporations when the money is grant-
ed to be used for a governmental purpose.
Bexar County v. Linden, 110 Tex. 339, 220 S.
W. 761; City of Aransas Pass v. Keeling, At-
torney General, 112 Tex., 339, 247 S. W. 818,
819.

It cannot be doubted that the effect of see-
tion 12 of the special law under considera-
tion here has effect to make a donation of
state funds to the road district. If this dona-
tion is a mere gratuity, it is prohibited by
section 51 of article 3, supra. On the other
hand, if the donation is made and granted to
the road district for a governmental purpose,
it is not a gratuity, and not prohibited by
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such constitutional provision. Bexar County
¥. Linden, supra; City of Aransas Pass v.
Keeling, Attorney General, supra. We shall
now proceed to determine that question.

R - As already shown, none of the proceeds
of the bonds for which these refunding bonds
are proposed to be issued to take up were used
on any public road in thig state. TFurther-
more, none of such proceeds can ever be used
for such purpose, because they are already
dissipated. Under such a record we think
that, even if it should be admitted that the
building of public roads, and especially state
highways, is a governmental function, and
should it be further admitted that the appro-
priation of state funds to be expended in as-
sisting counties and road districts, in paying
their outstanding bonds and warrants, the
proceeds of which were used in building state
highways, is the appropriation of public mon-
ey to such counties and road districts for
governmental purposes, still it sbould not,
and cannot be held that an appropriation or
grant of state money to a road district to as-
sist it in paying road bonds, none of the pro-
ceeds of which were ever used on the public
roads of the state, and can never be so used,
‘because of the facts stated, is a grant of pub-
lic money for a governmental purpose.

Relator earnestly contends that the holding
in Judge Greenwood’s opinion in City of
Aransas Pass v. Keeling, Attorney General,
supra, is authority to hold that the donation
of state funds to assist in paying these bonds
is not a gratuity, but the granting of public
funds for a governmental purpose. The opin-
ion in that case states the facts as follows:

“The Thirty-Sixth Legislature, at its third
called session, passed an act (Acts 36th Leg.
[1920] 8d Called Sess. c. 22) which became
effective on September 17, 1920, entitled: ‘An
act to aid the city of Aransas Pass in con-
structing and maintaining sea walls, break-
waters and shore profections in order to pro-
tect said city from calamitous overflows, by
donating to it the eight-ninths (§p) of ad valor-
em taxes collected on property and from per-
sons in San Patricio county for a period of
twenty years, providing a penalty for the mis-
application of the moneys thus donated, and
declaring an emergency.’

“By the act the state donated and granted
to the city of Aransas Pass, for a period of 20
years, commencing on September 1, 1920,
eight-ninths the net amounts of the state ad
valorem taxes to be collected upon the prop-
erty and.from persons in San Patricio coun-
ty, made. proper provision for the collection,

audit, and division of such state taxes, au-
thorized the issuance of bonds by the city to
procure money to be used exclusively to con-
struct and maintain sea walls, breakwaters,
and shore protections, in order to avert from
the city calamitous overflows, and declared
that the eight-ninths of the state taxes donat-
ed to the city should be held in trust and ap-
plied to create a sinking fund for the redemp-
tion of the bonds and to pay the interest
thereon. The emergency clause recited that
the city’s shipping district was only a few
feet above sea level, and that the hurricanes
of 1916 and 1919 had demonstrated that,
without protection, lives and property within
the city were in imminent danger of destruc-
ton., Chapter 22, Gen. Laws 36th Leg, 3d
Called Sess.”

The city of Aransas Pass voted and issued
the bonds provided for in the above-deseribed
act, and presented them, with the record, to
the Attorney General for approval. Approval
was refused, among others, on the ground
that, in the opinion of the Attorney General,
the act authorizing such bonds and the appro-
priation of state funds to assist in paying
them was in contrayvention of section 51 of
article 8 of our State Constitution. Our Su-
preme Court, speaking through Judge Green-
wood, overruled this objection in the follow-
ing language: ‘“The act makes no grant of
public money as forbidden by section 51 of
article 8 of the Constitution. The state here
bestows no gratuity. The people of the state
at large have a direct and vital interest in
protecting the coast cities from the perils of
violent storms. The destruction of ports,
through which moves the commerce of the
state, is a state-wide calamity. Hence sea
walls and breakwaters on the Gulf coast,
though of special benefit to particular com-
munities, 'must be regarded as promoting the
general welfare and prosperity of the state.
It is because of the special benefits to partic-
ular cities and counties that special bur-
dens on property within their boundaries,
through taxa'tion, are justified. But the state,
in promoting the welfare, advancement, and
prosperity of all her citizens, or in aiding
to avert injury to her entire citizenship, can-
not be regarded otherwise than as perform-
ing a proper function of state government.
Cities or counties furnish convenient and ap-
propriate agencies through which the state
may perform duties resting on the state, in
the performance of which the cities or coun-
ties have a special interest. The use of the
cities or counties as agents of the state in-
the discharge of the state’s duty is in no wise
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inhibited by the Constitution in section 51
of article 3. Bexar County v. Linden, 110
Tex. 344 to 848, 220 8. W. 761; City of Gal-
veston v. Posnaingky, 62 Tex. 127, 50 Am. Rep.
517; Weaver v. Seurry County (Tex. Civ.
App.) 28 S. W. 836.”

A reading of the above quotation demon-
strates that the Aransas Pass Act was upheld
on the ground that state funds granted to the
city of Aransas Passto aid it in issuing bonds,
the proceeds of which the city was in duty
bound to use in discharging a governmental
function, were not a gratuitous donation of
public money in violation of section 51 of ar-
ticle 8 of our Constitution. Certainly such a
holding cannot be construed so as to give com-
fort to relator here. There is certainly a vast
difference between a case where public money
is granted to municipal or political corpora-
tion on condition that it assume the ungquali-
fied burden and duty of using it for a govern-
mental function and a case like this, where
the grant of public money is made under such
circumstances that not one cent of it can ever
be used in performing governmental func-
tion.

Chapter 13, Acts Forty-Second Legislature

(8d Called Sess.) (Vernon’s Ann. Civ, St. art,

6674q—1 et seq.), which is a general law,
creates a fund to aid all counties and road
districts in this state in the payment of their
outstanding road bonds, warrants, and other
evidences of indebtedness; but, under the
provisions of such act, its benefits are express-
1y limited or confined to instances where the
proceeds of such bonds, warrants, and other
evidences of indebtedness have been “actu-
ally expended” on certain public roads. Sec-
tion 12 of the Special Road Law under con-
gideration here has effect to single out road
district No. 4 of Shelby county, Tex., and per-
mit its outstanding road bonds to participate
in the fund created by chapter 13, supra,
when the proceeds thereof were not “actually
expended” on the public roads named in
chapter 18, supra, or on any public road.
Thus it is clear that section 12 of the special
act confers pecuniary benefits on this road
district and its taxpayers and bondholders
that are expressly denied to other counties
and road districts and their taxpayers and
bondholders similarly situated. The Attor-
ney General contends that this is class legis-
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lation in contravention of section 3 of arti-
cle 1 of our State Constitution. The mere
statement of such contention demonstrates
that it presents a very serious constitutional
question; but, in view of the fact that we,
have already determined section 12 of the’
special act in violation of section 51 of article
3 of our Constitution, we do not consider it
necessary to determine it. vy

Il Relator finally contends that these
bonds should be approved, and theref01e the
writ of mandamus here prayed for 1ssued,
even should it be held that section 12 of the
special act under which they were issued is
unconstitutional. In this counnection relator
contends that section 12 can be stricken from
the act, and the balance of the act permitted’
to stand, We are of the opinion that'the un-

constitutionality of section 12 does not ren-’
der the entire act void. Itisa workable act
with section 12 stricken.

Il In spite of this holding we do not thmk
the Attorney General should be compelled to*
approve these bonds under the order-and rec-*
ord now presented to him. As already showﬁ,
it appears on the face of the bond ordér that
these bonds were issued under and by virtue
of the various provisions of the above-quoted
special act. It also appears that the bon:ds,
the form of which is stipulated in the bgnd
order, will have written therein the same
statement. These bonds will be payable:to
bearer, and. in all probability, will circulate
among many persons. We do-not think the
Attorney General should be compelled to ap-
prove bonds which contain a statement cal-
culated to mislead purchasers into behevmg
that they share in a state fund, when' they do
not. The bond order and bond form should.
be changed so as to eliminate the danger of
misleading prospective purchasers. .,

‘We recommend that the mandamus here.
prayed for be refused, without prejudice ‘to
the right of the commissioners’ court of Shel-:
by county to further proceed to refund the:
road bonds of its road district No. 4 in con
formity with this opinion.

CURETON, Chief Justice.

The opinion of the Commission of Appeals:
is adopted, and the writ of mandamus re
fused.
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