under incident thereto, does hereby bargain,
sell, transfer, assign and convey all rights,
titles and interest of the original lessee and
present owner in and to said lease and
rights thereunder, insofar as it covers a
one-sixteenth overriding royalty out of the
leaseholder’s seven-cighths, said one-six-
teenth overriding royalty to cover the oil,
gas, and other minerals in and under all
of the above described thirty acre tract of
land, more or less, to be paid on such basis
.as long as each well upon said lease pro-
duces one hundred ninety barrels, or more
per day, to be based upon an average of fif-
teen days.

“In the event said well or wells produce
less than one hundred ninety barrels per
day each to be based upon an average of fif-
teen days then said overriding royalty shall
be one thirty-second interest, the above roy-
alty interest to be computed on each well
separately.”

After the execution of this assignment
producing wells were brought in on the
lease, and the oil was delivered to Crown
Central Petroleum Corporation. From Sep-
tember 21, 1931, to August 31, 1932, under
orders of the commanding officer in charge
of military affairs, and under proration or-
ders of the Railroad Commission, said wells
were not permitted to produce as much as
190 barrels of oil per day. This brought on
a controversy as to whether Butler was en-
titled to a ¥e overriding royalty on the oil
actually produced or only a 2 royalty.
Crown Central Petroleum Corporation paid
to Butler a %2 portion of the oil produced
and held the other s, amounting to $1,-
083.80, as a stakeholder. This is the sum
involved in this case. It was awarded to
Jenkins Qil Company by the trial court.

The issue between the parties was wheth-~
er Butler, in view of the fact that the wells
were not permitted to produce as much as
190 barrels per day, was limited to only a
149 royalty, or whether the contract contem-
plated that a 36 royalty should be paid on
production, or capacity for production, as
if no proration or other orders limiting pro-
duction were made.

In the trial court appellant filed elaborate
pleadings for the purpose of showing by
parol what the understanding of the parties
was at the time the contract was executed.
The trial court sustained demurrers to these
pleadings, holding that the contract was
plain and unambiguous, subject to a definite
construction, and therefore parol proof was
not admissible to vary its terms. The Court
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of Civil Appeals upheld this ruling, and also
the further holding that the construction of
the contract was to the effect that the royal-
ty was to be paid on the basis of actual pro-
duction rather than possible production, or
capacity production, as if there had been no
restraining orders. 68 S.W.(2d) 248.

Il 1= application for writ of error plain-
tiff 1n error made assignments only as to the
action of the court in sustaining demurrers
to his pleadings. e assigns no error com-
plaining of the construction of the contract
by the court. For the reasons stated in
the opinion of the Court of Civil Appeals
on motion for rehearing, we think it clear
that there was no error in sustaining the
demurrers to the pleadings.

Il While we are not required to pass
upon the question of the construction of the
contract, yet we state it as our opinion that

- the contract was entered into in contempla-

tion of the right of the Railroad Commis-
sion, in the interest of conservation, to con-
trol the production of oil wells, and should
be given the construction that the amount
of royalty was to be determined by actual
production in the orderly operation of the
wells, and not on the basis of capacity for
production.

The judgment of the Court of Civil Ap-
peals is affirmed.

Opinion adopted by the Supreme Court,

BEXAR COUNTY v. TYNAN et al.
No. 2015—-6749.

Commission of Appeals of Texas, Section A.
Nov. 4, 1936,




Russell B. Wine, of San Antonio, for
plaintiff in error.

Leonard Brown, of San Antonio, for de-
fendants in error.

GERMAN, Commissioner.

Prior to April 3, 1933, the various coun-
ty and precinct officers of Bexar county,
Tex., were being paid compensation from
fees of office in accordance with the pre-
vailing general laws of the state. On the
date mentioned the ILegislature passed
House Bill 490 (Vernon’s Ann.Civ.St. art.
3912b), which became effective immediately.
This bill provided that in counties in which
the population was as much as 290,000 and
less than 310,000, according to the last pre-
ceding federal census, the precinct and
county officers should retain from fees of
office certain named amounts; the result be-
ing that in such counties the retained com-
pensation was greatly reduced from what
was allowed by the prior laws.

After the enactment of House Bill 490,
the officers of Bexar county continued to re-
tain fees under prior statutes and declined
to be governed by the Act of April 3, 1933,
This suit was brought by Bexar county
against the officers and was brqught for the
purpose of requiring said officers to account
for fees under the new act and not under
previously existing laws. The case was
submitted upon the following agreement:




“It is agreed that on the date of the fil-
ing of this suit that the defendants were
the duly elected and qualified office holders
of Bexar County, holding the respective of-
fices as set out in said plaintiff’s petition.
That during the fiscal year 1933, beginning
the 1st day of January, 1933, to the 31st
day of December, 1933, that all of said de-
fendants have collected certain fees of of-
fice and that they expect to make due re-
ports of such fees on or before the lst
day of March, 1934, as required by law, and
that all of said officers expect to retain
from said fees a salary and compensation
allowed them wunder the statutes in force
prior to the adoption of House Bill 490,
Chapter 60, passed at the Regular Session
of the 43rd Legislature, and that they do
not expect to comply with said law in mak-
ing their reports or in deducting from their
said fees and compensation to which they
are entitled to, and that from their said fees
of office the County of Bexar will be en-
titled to all excess fees over and above the
compensation allowed them by law.

“It is further agreed that House Bill No.
490, passed at the regular session of the
43rd Legislature, was introduced into the
Legislature by P. L. Anderson, a Repre-
sentative from Bexar County, and that said
Act, according to its terms, applies only to
counties in which the population is as many
as Two Hundred Ninety Thousand (290,-
000) or less than Three Hundred Ten Thou-
sand (310,000) inhabitants, according to the
last preceding Federal census, and that ac-
cording to the 1930 census, which is the last
preceding Federal census, the population of
Bexar County was Two Hundred Ninety-
two Thousand Five Hundred and Thirty-
three (292,533), the population of Harris
County was Three Hundred Fifty-nine
Thousand Three Hundred and Twenty-six
(359,326), the population of Dallas County
was Three Hundred Twenty-Five Thou-
sand Seven Hundred and Ninety-one (325,-
791), and the population of Tarrant County
was One Hundred Ninety-seven Thousand
Five Hundred and Fifty-three (197,533),
and that Bexar County was the only Coun-
ty in the State with a population between
Two Hundred Ninety Thousand (290,000)
and less than Three Hundred Ten Thou-
sand (310,000) inhabitants, according to the
last preceding Federal census, and that said
Act would apply only to Bexar County and,
no other county in the State. It is further
agreed that no notice of an intention to ap-,
ply for said Act was published in Bexar
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County, Texas, and that said Act was pass-

.ed without any notice of any kind being

given.”

The trial court held that House Bill 490
was unconstitutional and void on the ground
that it was a special or local law in con-
travention of article 3, §§ 56 and 57, of the
Constitution. This holding was affirmed
by the Court of Civil Appeals. 69 S.W.(2d)
193.

The provisions of the Constitution ap-
plicable are as follows:

“Sec. 56. The legislature shall not, ex-
cept as otherwise provided in this constitu-
tion, pass any local or special law, author-
izing: * * * ’

“Regulating the affairs of counties, cities,
towns, wards or school districts; * * *

“Regulating the fees, or extending the
powers and duties of aldermen, justices of
the peace, magistrates or constables.
* k%

“Sec. 57. No local or special law shall be
passed, unless notice of the intention to
apply therefor shall have been published in
the locality where the matter or thing to he
affected may be situated, which notice shall
state the substance of the contemplated law,
and shall be published at least thirty days
prior to the introduction into the legislature
of such bill and in the manner to be pro-
vided by law. The evidence of such notice
having been published shall be exhibited in
the legislature before such act shall be pass-
ed.’) .

In the case of Altgelt v. Gutzeit, 109 Tex.
123, 201 S.W. 400, the Supreme Court held
that an act fixing salaries of county commis-
sioners was an act “regulating the affairs
of counties” within the purview of the Con-
stitution, and an attempt to do so by local
or special law was void.

Il Without going into a detailed dis-
cussion of the Act of April 3, 1933, we will
state that on its face it purports to be a
general law, and we hold that because it
may have applied to only one county in the
state at the time of its passage, this-did not
alone make it a special or local law, in view
of the fact that it was not so framed as to
exclude the probability that it would apply
to other counties in the future. The Legis-
lature may, upon a proper and reasonable
classification, enact a general law which at
the time of its enactment is applicable’ to
only one county; provided its application
is not so inflexibly fixéd as to prevent it
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ever being applicable to other counties.

City of Ft. Worth v. Bobbitt, 121 Tex. 14,

36 S.W.(2d) 470, 41 S.W.(2d) 228.

While the terms of the act in question
strongly suggest that it was made in view
of prevailing conditions, and could not be-
come applicable to other counties in the fii-
ture, yet we resolve the doubt upon this
point in favor of the validity of the act.

Notwithstanding it is true that the
Legislature may classify counties upon a
basis of population for the purpose of fix-
ing compensation of county and precinct
officers, yet in doing so the classification
must be based upon a real distinction, and
must not be arbitrary or a device to give
what is in substance a local or special law
the form of a general law. It is well rec-
ognized that “in determining whether a law
is public, general, special or local the courts
will look to its substance and practical op-
eration rather than to its title, form and
phraseology, because otherwise prohibitions
of the fundamental law against special leg-
islation would be nugatory.” 25 R.C.L. 815,
and authorities cited. We need not go into
a lengthy discussion of what is a proper
basis of classification in a matter of this
kind. Itis more appropriate to state in gen-
eral terms what must be present to justify
the placing of one county in a very limited
and restricted classification, as in this in-
stance., This has been concisely stated in
numerous cases in language quoted with ap-
proval in the case of Leonard v. Road Main-
tenance District No. 1, 187 Ark. 599, 61 S.
W.(2d) 70, 71, by the Supreme Court of
Arkansas.

“The rule is that a classification cannot
be adopted arbitrarily upon a ground which
has no foundation in difference of situa-
tion or circumstances of the municipalities
placed in the different classes. There must
be some reasonable relation between the
situation of municipalities classified and the
purposes and objects to be attained. There
must be something * * * which in
some reasonable degree accounts for the di-
vision into classes.”

Il When we look to the practical op-
eration of the act in question, we are led
to the conclusion that the attempted classi-
fication is unreasonable and arbitrary to
such degree as to indicate beyond doubt that
the purpose of the Legislature was to sin-
gle out one county and to attempt to legis-
late upon the question of the compensation
of its officers, and not upon the subject

generally, and therefore the act was void
as being a special law.

At the time of the enactment of this bill,
Bexar county officers were receiving com-
pensation in accordance with the general
law. This law was House Bill No. 9, ef-
fective January 1, 1931, and known as chap-
ter 20 of the Acts of the Fourth Called
Session of the Forty-First ILegislature.
This act provided that in counties of a pop-
ulation in excess of 150,000 practically all
county and precinct officers might retain
fees of office sufficient to make their maxi-
mum compensation $12,500 per year. In
counties of 75,000. population and less than
150,000 they might retain a maximum comt-
pensation not exceeding $8,000 per year.
In counties of 37,500 population and less
than 75,000 they might retain a maximum
compensation of $5,500 per year. Under
the act in question the maximum compensa-
tion of all officers of Bexar county was re-
duced below the maximum allowed like of-
ficers in counties of 37,500 population, and
was only a small amount in excess of the
maximum allowed in counties of 25,000.
The compensation under this act was less
than one-half the maximum compensation
allowed in other counties of more than 150,-
000 population, and was about $3,000 per
year less than the maximum compensation
allowed like officers in counties having a
population in excess of 75,000 and less than
150,000.

"In the case of Clark v. Finley, 93
Tex. 171, 54 S.W. 343, this court recognized
that substantial differences in populations of
counties could be made a basis of legisla-
tion fixing compensation of officers, on the
theory, as the court clearly recognized, that
the work devolving upon an officer was in
some degree proportionate to the popula-
tion of the county. This has frequently
been recognized by courts as creating a suf-
ficient distinction to justify a larger com-
pensation for county officers in counties
having a large population as compared with
compensation to like officers in counties hav-
ing a small population. Conversely, we
think it true that if the Legislature ignores
the obvious fact that the work of county of-
ficers is proportionate to population and
classifies counties in such way that the com-
pensation of officers of a county having a
large population is fixed far below the com-
pensation allowed like officers in small
counties, such action amounts to fixing a
classification which is arbitrary and which




has no true relevancy to the purpose of the
legislation. We think that it necessarily
follows from all the circumstances that the
Legislature intended to single out Bexar
county as being the only county intended to
be affected by the legislation, and the act
was undoubtedly a special law. * Smith v.
State, 120 Tex.Cr.R. 431, 49 S.W.(2d) 739,
743; Harbert v. Mabry, 166 Tenn. 290, 61
S.W.(2d) 652; Colley v. Jasper County, 337
Mo. 503, 85 S.W.(2d) 57; Leonard v. Road
Maintenance District No. 1, 187 Ark. 599,
61 S.W.(2d) 70; State ex rel. Shelby Coun-
ty v. Stewart, 147 Tenn. 375, 247 S.W. 984;
James v. Barry, 138 Ky. 656, 128 S.W. 1070;
Latham v. Hawkins, 121 Fla. 324, 163 So.
709.

There are many things connected with the
history of this bill in the Legislature which
convincingly indicate that the House and
Senate regasded it as purely a local bill, but
we do not deem it necessary to enumerate
them here.

For the reasons stated, the judgment of
the Court of Civil Appeals is affirmed.

Opinion adopted by the Supreme.Court.

MILLER v. STATE.
No. 18427.

Court of Criminal Appeals of Texas,
Oct. 21, 1936.

471

I
Homer L. Moss, of Shamrock, for appel-
lant.

Lloyd W. Davidson, State’s Atty., of
Austin, for the State.

MORROW, Presiding Judge.

Felony theft is the offense; penalty as-
sessed at confinement in the penitentiary
for two years.

The automobile belonging to Robert
Thomas was left parked at night upon one
of the streets of Shamrock, Tex. The car
was locked. Upon his return, Thomas
found the door handles broken off and a
hole cut. in the top of the car by and
through which it had been opened. Certain
personal effects had been taken from the
car, including ah automatic shotgun and
a bag containing certain ladies’ wearing
apparel and cosmetics. The next day the
appellant was found in possession of cer-
fain of the stolen property. He had also
disposed of certain items taken at the time
of the theft.

The unexplained recent posses-
sion of stolen property is a sufficient cir-
cumstance to authorize the jury’s conclu-
sion of guilt upon the part of the taker;
and the possession of part of the stolen
property, when it is shown that the whole
of the property was taken at one or the
same time, is a sufficient circumstance to
justify the conclusion that all of the prop-
erty was taken at the same time and by
the same party. See Norton v. State (Tex.
Cr.App.) 88 S.W.(2d) 1045,

Il Avppellant complains of the over-
ruling of his motion for a continuance’
on account of the absence of a witness by
whom he could establish the defense of
alibi, The qualification of the bill of ex-
ception shows that no written motion for
a continuance was ever presented to the
trial court. Article 545, C.C.P., requires
that all motions for a continuance be sworn
to by the applicant. See Walker v. State,
119 Tex.Cr.R. 330, 45 S.W.(2d) 987. The
bill, therefore, fails to reflect error.

Appellant sought to have the case con-
tinued because of the absence of counsel.
The qualification of the bill shows that
appellant had not employed the attorney






