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STATE v. GALVESTON, H. & 8. A. RY.
CO. et al.

(Supreme Court of Texas. Nov. 7, 1908.)

L CoNSTITUTIONAL LAW—EQUAL PROTECTION
oF THE LAWS—TAXATION, e
Const. U. S. amend., art. 14, § 1, providing

that no state shall deny to any person within its
jurisdiction, the equal protection of the laws,
does not require uniformity or equality in the
levyinieof taxes by a state government, and a
state Legislature may classify the different per-
sons or subjects of taxation and where the tax
levied on each class is equal and uniform as to
that class, the constitutional provision is com-
plied with,

[Ed. Note.—For cases in point, see vol. 10,
Cent. Dig. Constitutional Law, § 685,

2 8AME—LICENSE TAXES—UNIFORMITY.

Gen. Laws 1905, p. 336, c. 141, imposin,
oo railroad companies managing a line of rail-
rad in the state for the transportation of pas-
wecgers, freight, and baggage, or either, an an-
3l tax equal to 1 per cent. of their gross
feceipts, acts uniformly on all companies of
the class specified and does not aela to them

equal protection of the laws in violation of
C?;: U. 8. amend., art. 14, § 1.

Note.—For cases in point, see vol.

Cent. Dig. Constitutional Law, § ]

3 8awx—Dur PROCESS OF LAW.

Gen. Laws 1905, p. 336, c. 141, imposing
on railroad companies a tax of 1 per cent. on
their gross receipts, requiring railroad compa-
Uies to make reports on which the assessments
tre made and providing that the levy can only

enforced by regular j)roceedings in court,
doeg not deprive a railroad company of its prop-
wrty without due process of law in violation of

¢ fourteenth amendment of the federal com-
stitution,

[Ed. Note—For cases in point, see vol. 10,
Cent. Dig. Constitutional Law, § 892.] ’

4 S!AT'UT!S—C?NSTBUCTION—-VALIDITY.

A construction of a statute that renders it
Inconstitutional will not be adopted where a
tonstitutional purpose can fairly be derived

its term.

[Ed. Note.—For cases in point, see vol
Cent. Dig. Statutes, § 58. polat, “

S Ooﬁmu_ta Tm" ngnio;olste%nsnoans. La

e tax on railroads im y Gen. Laws
1905, p, 336, c. 141, imposing on railroad com-
Panies a tax equal to 1 per cent. of their gross
feceipts, is an occupation tax, and is not a tax
90 the gross recglgts of railroads, and is not
in interference with interstate commerce in vio-
lation of Const. U. 8. art. 1, § 8, subd. 3, the
teference to the gross receipts, being merely a
'lbn:ns by which to ascertain the amount of the

10,

[Ed. Note.—F" i f . 10,
Ot Dig o:me;s?ma]pont. see vol. 10,

L3 'l‘ATlhAnal;—Dov;gln Tﬁxufton. by
e on roads imposed Gen.
Lews 1905, p. 336, c. 141, imposin& on rail-
Tads & tax equal to 1 per cent. of their
Teeeipts, being an occupation tax, is not ogjec-
tionable as imposing double taxation because
fra;cxhxses of railroads are subject to ad va-
es.
[Ed. Note.—For cases in point, see vol.
Cent. Dig. Taxation, §§ 108, pﬁs. “

1. Licenses — Taxzs on CORPORATE PRIVI-
LRGES.

. A tax levied on a corporation for the exer-
e of the privilege of carrying on its business
® 10 occupation tax within Const. art. 8§1,
tuthorizing the Legislature to impose occupa:
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tion taxes on persons and corporations doing
business in the state.

[Ed. Note.—For cases in point, see vol. 82,
Cent. Dig. Licenses, § 1.]

8. SAME—VaALIDITY.
The tax imposed on the gross receipts of
railroads by Gen. Laws 1905, p. 336, c. 141,
a uniform occupation tax on railroads of
the same closs, and the statute is not in con-
flict with Counst. art. 8, § 2, providing that all
occupation taxes shall be uniform on the same
class and subjects.
LEd. Note.—FKor cases in point, see vol. 32,
Cent. Dig. Licenses, § 9.]

9. SaME.

The occupation tax imposed on railroads
by Gen. Laws 1905, p. 336, c. 141, imposing on
railroads a tax equal to 1 per cent. of Lheir gruss
receipts, is not unequal, because the gross earn-
ings of some of the railroads consist more large-
ly in receipts from interstate business than
others,

[Ed. Note.—For cases in point, see vol. 82,
Cent. Dig. Licenses, § 10.]

10. SAME — POWER TO TAX — DELEGATION OF
POWERS TO MUNICIPALITIES—CONSTITUTION-
AL ProvisioNns.

Const. art. 8, § 1, providing that the occu-
pation tax levied by any county, city, etc., for
&Ny year on persons or corporations pursuing
any profession or business, shall rot exceed one-
half of the taxes levied by the state for the same
period on such profession or business, confers
no authority on counties, cities, etc., to levy a
tax but is a limitation on the power of the Leg-
islature to grant such authority.

11. SAME—STATUTES—CONSTRUCTION.

The provision of Rev. St. 1895, art. 5050,
conferring on the commissioners’ courts of the
counties of the state, the power to levy taxes,
that the court “shall have the right to levy one-
half of the occupation taxes levied by the state
on all occupations not herein otherwise specially
exempted” applies only toe the subjects men-
tioned in the article, which specifies a num-
ber of occupations that are subject to taxation,
and does not confer on the court power to levy
taxes on an occupation thereafter made the
subject of taxation by the state.

12. SAME.

Since Gen. Laws 1905, p. 336, ¢. 141, im-
posing on railroads a tax equal to 1 per cent.
of their gross receipts, nor any other statute,
do not authorize any county, city, or town to
levy on a railroad any occupation tax for the
exercise of its franchise to operate and carry
on its business as a carrier, the statute is not
in conflict with Const. art. 8, § 1, providing that
the occupation tax levied by any county, city,
etc.,, on corporations pursuing any business,
shall not exceed one-half of the taxes levied by
the state on such business.
l&mCons'nrmonm LAW — RETROSPECTIVE

W8,

Gen. Laws 1905, p. 836, ¢. 141, in force
July 15, 1905, imposing on railroad companies
an annual tax equal to 1 per cent. of their
gross receipts, cannot be construed to embrace
the whole of the year 1905, and does not entitle
the state to collect the full annual tax for that

ear; for so construing the statute, it would
retroactive, and in conflict with Const. art.
l1, $ 16, prohibiting the passage of retroactive
aws,
[Ed. Note.—For cases in point, see vol. 10,
Cent. Dig. Constitutional Law, § 535.]

14. STATUTES—EFrFECT OF PARTIAL INVALID-

ITY.

Gen. Laws 1905, p. 836, c. 141, in force
July 15, 1905, imposing on railroads an annual
tax equal to 1 per cent. of their gross receipts,
thou:% invalid as imposing a tax for the part
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of the year prior to the time it took effect, is

not void as to the remainder of the year, but

the court will give effect to it for the remainder

of the year.

15. TAXATION — EXCESSIVE
STITUTIONAL PROVISIONS.

Since the word *fine” in Const. art. 1, § 13,
declaring that excessive fines shall not be im-
posed, includes “penalties,” the section applies
to penalties prescribed by an act for the failure
of a taxpayer to pay taxes imposed.

16. SAME—COLLECTION OF TAXES—PENALTIES
—IEXCESSIVE PENALTIES.

Gen. Laws 1905, p. 336, c. 141, imposes
on railroads a tax equal to 1 per cent. of their
uross receipts, and prescribes a penalty of $200
each day a railroad makes a default in the pay-
ment thereof. The taxes claimed by the state
from one railroad company amounted to $74.724,
and the penalties demanded amounted to $73,-
000. The taxes demanded from another rail-
road company amounted to $1,555, and the peu-
alty $73,000. Held, that the penalties were ex-
cessive, rendering the statute void, so far as it
imposed penalties.

17. SAME—RECOVERY OF PENALTY.

Where a railroad could not pay the tax
actually due, and a tender thereof to the State
Treasurer would be useless as he could not ac-
cept the same, the state claiming a larger tax
could not recover penalties imposed for nonpay-
ment of taxes, the state being in the wrong.
18. SAME — RATLROADS — AMOUNT OF TAXES —

GRrosS RECEIPTS—STATUTES.

Gen. Laws 1005, p. 330, ¢. 141, imposing
on railrond companies a tax equal to 1 per cent.
of their gross receipts, and providing that for
the purpose of determining the amount of taxes,
the oflicers of railroads shall anually report
the gross reccipts from every source whatever,
imposes a tax on the gross reccipts of railroads
derived from any source.

Error to Court of Civil Appeals of Third
Supreme Judicial District.

Action by the state against the Galveston,
Harrisburg & San Antonio Rallway Company
and others. There was a judgment of the
Court of Civil Appeals (93 S. \W. 464), re-
versing a judgment of the district court in
favor of the state, and rendering a judgment
for each defendant, and the state brings
error. Reversed and rendered.

See 93 S. W. 469.-

R. V. Davidson, Atty. Gen., and W. E. Haw-
zins, Asst. Atty. Gen. for the State. Baker,
Botts. Parker & Garwood and N. A. Stedman,
for defendaunts in error.

PENALTIES—CON-

BROWN, J. The defendants in error, the
Galveston, Harrisburg & San Antonio Rail-
way Company, the New York, Texas & Mexi-
can Railway Co., the Gulf, Western Texas
& Pacific Railway Company, and the Gal-
veston, Houston & Northern Railway Company
were all incorporated under the laws of the
state of Texas prior to the year 1905, and
cach of them was engaged in operating its
line of railroad, which was situated wholly
within the state, during the year 1905. Un-
der an act of the Legislature of the state of
Texas, approved May 3, 1905, the Galveston,
Harrisburg & San Antonio Railway Company
acquired the property, franchises, and rights
of each of the other companies named, and
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is responsible for all of the obligations of
the said other rallroad companies.

The Twenty-Ninth Legislature of the state
of Texas enacted the following statute, ap-
proved on the 17th day of April, 1903, which
took effect on the 15th day of July, 1905 (Gen.
Laws 1905, p. 336, c. 141):

“An act imposing a tax upon railroad cor-
porations, the receivers thereof, and other
persons, firms, and assoclations of persons,
owning, operating, managing or control-
ling any line of rallroad in this state, for
the transportation of passengers, freight,
and baggage or either, equal to one per
cent. of their gross receipts, and providing
for the collection and payment thereof,
and repealing the existing tax on the gross
passenger earnings of railroads.

“Section 1. Be it enacted by the Legislature
of the state of Texas: Every rallroad corpora-
tion, or the receiver thereof, and every other
person, firi or association of persons, owning,
operating, managing or controlling any line
of railroad in this state, for the transporta-
tion of passengers, freight and baggage, or
either, shall pay to the state an annual tax
for the year 1905, and for each calendar year
thereafter, equal to one per centum of its
gross receipts, if such line of railroad lies
wholly within the state; and if such line
of railrond lies partly within and partly
without the state, it shall pay a tax equal to
such proportion of the said one per centum
of its gross receipts as the length of the
portion of such line within the state bears to
the whole length of such line; provided, that
iIf satisfactory evidence is submitted to the
Comptroller at any time prior to the date
fixed in section 2 of this act for the pay-
ment of the tax hereln imposed, that any
other proportion more fairly represents the
proportion which the gross receipts of any
such railroad for any year within this state
bears to its total gross receipts, it shall be
his duty to levy and collect for such year
from such railroad a tax equal to such other
proportion of one per centum of its total gross
receipts. :

“Sec. 2. For the purpose of determining
the amount of such tax, the president, vice-
president, general manager, treasurer or
superintendent of such railroad corporation,
or the receiver thereof, or such other persons.
firm or association of persons, shall, on »r
before the first day of October, 1903, and an-
nually thereafter, report to the Comptroller
of Public Accounts, under oath, the gross re-
ceipts of such line of railroad, from every
source whatever, for the year ending on the
30th day of June last preceding, and shall
immediately pay to the State Treasurer the
annual tax herein imposed, ealculated on the
gross receipts so reported. The Comptroller
shall have power to require such other re-
ports and aflidavits as may In his judgment
be necessary to protect the interests of the
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state, and be shall estimate such tax on the
true gross receipts thereby disclosed, and as-
#ess and enforce the collection of such tax.

“Sec. 4. Should such report not be filed
with the Comptroller, and the annual tax
thereon estimated pald to the Treasurer on
or before the 1st day of October of any year,
8 penalty of ten per centum upon the amount
of such tax shall accrue thereon and be added
thereto; and in case such report is not wade
or sich tax and the penalty thereon are
w0t paid on or before the 1st day of November
thereafter, or in case of a failure to furnish
the additional report or affidavit required by
the Comptroller, for a longer period than
thirty days after demand therefor, or in
case of failure to pay within thirty days any
tar or additional tax assessed by the Comp-
troller under this act, every such rallroad
wrporation, or receiver thereof, or other
tuh person, firm or association of persons,
shall forfelt and pay to the state the sum of
two bundred dollars for each day any of
#id reports or payments may be delayed,
tfter the expiration of such periods, respec-
tively,

“Sec. 5. The Attorney General is authorized
tnd required, upon request by the Comptrol-
ler, to bring sult, In the name of the state,
I Travis county, against the proper parties
defendnnt, to recover all taxes, penalties and
{orfeitures mentioned In this act, and venue
&nd Jurisdiction of such suits is hereby ex-
pressly conferred upon the courts of Travis
‘uuty. Service of all process Issued in such
fits may be had upon any officer or agent
of such person, firm, association of persons,
wrporation, or receiver thereof, within this
ftite, and such service shall in all respects
be beld legnl and valld.

“Sec. 6. The tax provided for by this act
shail be In addition to all other taxes levied
b law. Subdivision 36 of article 5040, Re-
vised Statutes of 1895, and any existing stat-
Ute imposing a tax upon the gross passenger
emings of railroads, Is hereby repealed.

“Ser. 7, The tax imposed by this act shall
Wt be levled upon or collected from any per-
wn, firm, association, corporation, or receiv-
€1.ovning, operating, managing or controlling
ty line of rallroad In the state, after such
Ferson, firm, associatlon, corporation or re-
teiver shall have pald the tax upon its in-
tugible assets, as provided for in an act of
the Twenty-Ninth Legislature, entitled, ‘AD
't for the taxation of the Intangible asscts
of certaln corporations, and to provide for
the creation of a state tax board for the
fahiation of such Intangible assets, and

for the distribution of sald valuation for local

"¥xation, and for the assessment of said as-

85 and the levy and collection of taxes

fieron, while the same may be In force
atd offect”

Each of sald railroad companies made re-
™It to the Comptroller as required by the
“uud seetion of said act of “its gross re-
s from every source whatever.” The

reports were accepted and the taxes agalnst
cach of the sald railroads were by the Comp-
troller assessed upon the gross receipts of
cach company derived from all sources.
Each of the said rallroad companies refused
to pay the tax assessed as required by law
and each of them continued to refuse to pay
the same until after the first day of Novem-
ber, 1905. This suit was instituted by the
Attorney General of the state of Texas, in the
name of the state, in the district court of
Travis county, to recover the tax assessed
against each of the said railroad companies
and 10 per cent. thereon for the failure to
pay the same on October 1, 1905, and also
to recover of the said railroad companies the
penalties declared by the said act for the
failure and refusal to pay the said sum after
the 1st day of November, 1905; the state
claiming a forfeiture of $200 for each day
from the said 1st day of November until the
filing of the suit on the 24th day of Novem-
ber, 1905, and $200 per day for each day
from that time until the time the trial should
occur. The defendants each filed gencral
demurrers, presenting the question of the
invalidity of the law because of its contlict
with different provisions of the Constitution
of the United States and the Constitution of
the state of Texas. Special answers were also
filed, which presented the same questions in
different forma. It was alleged that each of
sald roads was engaged in the transporta-
tion of passengers, freight, and baggage
within the state of Texas which was destined
to and came from points beyond the limits
of the state and to foreign countries, as well
as in the carriage of passengers, freight, and
baggage between points within the said state
of Texas; and that the gross receipts of each
of the said companies were made up of the
earnings of such road in the carriage of
interstate cominerce as well as intrastate
commerce, which allegation was sustained
by the evidence.

In the district court the case was tried
without a jury and judgment was entered in
favor of the state for 169/545 of 1 per cent.
of the gross receipts of each railroad company
derived from the carriage of passengers,
freight, and baggage within the state of
Texas, including that which was destined
to points beyvond the line of the state, and
also that which came from points bevond the
line of the state to the defendants’ road with-
in the state. The court refused to enter a
judgment for the penalties of $200 per day,
cluimed by the state, upon the ground that
the penalties were so excessive and un-
reasonitble that they were void. Each rail-
road appealed to the Court of Civil Appeals
for the Third District, which, upon a hearing,
reversed the judgment of the district court
and rendered judgment for each railroad com-
pany.

It is contended by the railroad companics
that the act under examination violates ar-
ticle 14, § 1, of the Constitution of the Unit-
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vd States, because it denies to the railroad
companies the equal protection of the law.
The section of the Constitution above refer-
red to does not require absolute uniformity
or equality in levying of taxes by the state
government, but the Leglslature may classify
the different persons or subjects of taxation,
and, if the tax levied upon each class is
equal and uniform as to that class, then the
law I8 not obnoxious to that provision of
the Constitution of the United States. Ma-
goun v. Illinois, etc., 170 U. 8. 283, 18 Sup.
Ct. 504, 42 L. Ed. 8037. In the case cited
the court sald: “The clause of the four-
teenth amendment especially invoked is that
which prohibits a state denying to any citi-
zen the equal protection of the laws. What
satisfies this equality has not been and prob-
ably never can be precisely defined. Gen-
erally, it bas been said that it only requires
the same means and methods to be applied
impartially to all the constituents of a class
so that the law shall operate equally and
uniformly upon all persons in similar cir-
cumstances. * * * The rule, therefore.
is not A& substitute for municipal law; it
only prescribes that that law have the at-
tribute of equality of operation, and equality
of operation does not mean indiscriminate
operation on persons merely as such, but on
persons according to their relations.” We
deem it unnecessary to cite other autlority
upon this point. The law in question acts
uniformly upon all railroad companies of the
class specified; that is, “for the transporta-
tion of passengers, freight and baggage, or
either.,” We are of opinion that there is no
denial of equal protection of the law to the
railroad companlies by the terms of the stat-
ute nor in its enforcement. It is likewise
urged that the statute under consideration is
violative of the fourteenth amendment of
the Constitution of the United States, in that
it takes the property of the railroad com-
panies without due process of law. The rail-
road companies make the reports on which
the assessments are made, and the levy can
only be enforced by regular proceedings in
court. There is neither In the assessment
nor enforcement of the tax any denlal of due
process of the law. Castillo v. McConnico,
168 U. 8. 674, 18 Sup. Ct. 229, 42 L. Ed. 622.
The railroad companies assert and attempt
to maintain by authority and argument the
proposition that the law under investigation
violates the following (article 1, § 8, subd. 8,
Const. U. 8.): “The Congress shall have
power to regulate commerce with foreign
nations and among the several states and
with the Indian tribes,” because (1) the tax
18 levied upon the gross receipts of the com-
pany derived jointly and Indiscriminately
from state and interstate commerce; (2) be-
cause the railroad companies are engaged in
the transportation of state and interstate
commerce and the state has no power to
levy a franchise or occupation tax upon a
corporation 8o engaged; (3) because the

(Tex.

rallroad companies are engaged both In state
and Interstate and foreign commerce, and,
being chartered by the state, cannot abandon
the state business, for which reason the law
is void as affecting Interstate commerce. If
the statute under consideration were held
to levy a tax upon the gross earnings of
the rallroad, it would be a tax upon the
proceeds of interstate commerce, therefore,
it would be void because in conflict with
article 1, § 8, subd. 8 of the Constitution of
the United States, and it would also be an
ad valorem tax and conflict with article 8,
§ 9, of the Constitution of this state, which
declares that no more than 35 cents on the
$100 of its value shall be levied upon prop-
erty as an ad valorem tax. A construction
that places the statute in conflict with both
constitutions will not be applied if it can
be otherwise properly explained. Butler v.
Penusylvania, 10 How. (U. S.) 415, 13 L. Ed.
472; Mayor v. Cooper, 6 Wall. (U. S.) 251,
18 L. Ed. 851.

In determining the validity of the law un-
der the federal Constitution, our judgment
must conform to the decisions of the Supreme
Court of the United States, and it is perti-
nent for us to inquire as to what rules ap-
plicable to this case that learned tribunal
has established. To that task we will ad-
dress ourselves without undertaking to rec
oncile real or seeming conflicts in the decl-
sions of that court. Finding In the case of
Maine v. Grand Trunk Railway Co., 142 U.
S. 217, 12 Sup. Ct. 121, 35 L. Ed. 994, a rule
clearly expressed which is applicable to the
facts of this case, we will follow and apply
it as we understand it. In the Maine case
the statute provided that “every corporation,
person, or association, operating a railroad
in the state should pay to the State Treasur-
er, for the use of the state, an annual excise
tax for the privilege of exercising its fran-
chise in this state,” and the amount of such
tax shall be ascertained as follows: That
“the amount of the gross transportation re-
celpts as returned to the railroad commis-
sion for the year ending on the 80th day of
September next preceding the levy of such
tax, shall be divided by the number of miles
of rallroad operated, to ascertain the aver-
age gross receipts per mile.” The law pro-
vides that upon the average gross receipts per
mile of each road a given per cent. should be
assessed, varying with the difference in gross
receipts per mile. In that case, as in this,
it was claimed that the tax was an inter-
ference with interstate commerce and was 8
levy upon the gross receipts of the raflroad
company, but the S8upreme Court of the Unit-
ed States held agalnst that contention, s8y-
ing: “The court below held that the im-
position of the taxes was a regulation of
commerce, interstate and foreign, and there-
fore in conflict with the exclusive power of
Congress in that respect; and on that ground
alone it ordered judgment for the defend
ants. This ruling was founded uprn the a&
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sumption that a reference Ly the statute to
the transportation receipts, and to a certaln
percentage of the same in determining the
amount of the excise tax, was, In effect, the
imposition of the tax upon such receipts, and
therefore an interference with interstate and
forelgn commerce, But a resort to those re-
cipts was simply to ascertain the value of
the business ddne by the corporation, and
thus obtain a guide to a reasonable conclu-
sion as to the amount of the excise tax which
thonld be levied; and we are unable to per-
,  ¢ive in that resort any Interference with
transportation, domestic or foreign, over the
road of the railroad company, or any regula-
tion of commerce which consist in such trans-
rtation. If the amount ascertained were
gecifically imposed as the tax, no objection
1% it8 validity would be pretended. And if
‘ the inquiry of the state as to the value of
| the privilege were limited to receipts of cer-
) tain past years, instead of the year in which
the tax i8 collected, it is conceded that the
validity of the tax would not be affected;
aed, if not, we do not see how a reference
to the results of any otber year could affect
its character. There is no levy by the stat-
ute on the receipts themselves, either in form
o fact; they constitute, as sald above,
smply the means of ascertaining the value
of the privilege conferred.”
We think that tbe case now before us
comes withln the rule of decision laid down
in that case. The only difference between
the statote of Maline and the statute of
Texas consists in the fact that in the Malne
slatute the tax was declared to be an ex-
die tax, and was declared to have been
levied for the privilege of operating its
riiroads in the state of Maine, while in
the Texas statute no mention is made of
the character of the tax, nor of the fact that
1t 18 levied for the privilege of operating
the roads in this state. If, however, the
facts show that the tax levied under the
Texss statute 18 In fact an exclse tax, the
thsence of o designation of it as such will
wt change the effect of tbe statute. The
termg of the Texas law and of the Malne
#tatute are practically the same, and, meas-
ued by the Maine case, the law before us
levies an excise tax. The language, “every
nliroad corporation, or the receiver thereof,
4 every other person, firm, or assoclation
of persons, owning, operating, managing, oF
tatrolling any line of railroad in this state
for the transportation of passengers, freight,
ud baggage, or either, shall pay to the state
A0 annug} tax,” ete., places the tax upon the
Person or corporation exercising the privilege
™ operaite, manage, and control the railroads
vithin this state. The language quoted Is
41  wtappropriate for the levy of a tax on the
o (e receipts of the raflroads, but is apt
used to levy a franchise or occupation
g UL It s such as was in common use by
'] Vrerions Legislatures of this state for like
Wrposes, The view most favorable to the
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railroads is that the law is susceptible of the
construction that the tax is levied upon the
gross earnings of the corporations, but that
interpretation would render the law void;
and, as we have said, the courts will not
apply that construction which would destroy
the law when a constitutional purpose can
fairly be derived from its terms.

The proposition of the defendants In error
that, because they are engaged In the car-
riage of Interstate commerce, they cannot be
made to pay an excise or occupation tax on
the business of carriers in the state of
Texas under the franchises derived from
this state, I8 not maintainable, and s
not supported by the authorities cited there-
to. In the case of Osborne v. Florida, 164
U. 8. 655, 17 Sup. Ct. 214, 41 L. Ed. 586, the
Supreme Court of the United States sald:
“It has never been held, however, that,
when the business of the company which is
wholly within the state is but a mere In-
cident to its interstate business, such fact
would furnish any obstacle to the valid taxa-
tion by the state of the business of the com-
pany which is entirely local. So long as the
regulation as to the license or taxation does
not refer to and I8 not imposed upon the
business of the company which is interstate,
there is no interference with that commerce
by the statute.” The taxes levied by the law
under consideration is placed upon the exer-
cise of the franchises within the limits of the
state, and in the carriage of local or state
business. The reference to the gross receipts
of the company i8 merely a means by which
to ascertain the amount of the tax to be
levied. The case of Kehrer v. Stewart, 197
U. S. 60, 25 Sup. Ct. 403, 49 L. Ed. 663 is
even more to the point. The complainant
{n that case represented a Chicago firm who
shipped meat to Georgia for distribution to
customers, and, in connection with the busi-
ness of distribution, the agent in the same
building did a local business of selling meat,

It was claimed that he was not liable to the
state occupation tax, but the Supreme Court
held that he was liable on his local business,
saying: “If the amount of domestic business
were purely nominal, as, for instance, if the
consignee of a shipment made in Chicago up-
on an order filled there, refused the goods
shipped, and the only way of disposing of
them was by sales at Atlanta, this might be
held to be strictly incidental to an interstate
business, and in reality a part of it, as we
held in Crutcher v. Kentucky, 141 U. S, 47, 11
Sup. Ct. 851, 35 L. Ed. 649; but If the agent
carried on a definite, though a minor, part
of his business in the state by the sales of
meat there, he would not escape the pay-
ment of the tax, since the greater or less
magnitude of the business cuts no figure in
the imposition of the tax. There could be no
doubt whatever that, if the agent carried
on his {nterstate and domestle business in
two distinct establishments, one would be
subject and the other would not be subject
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to the tax; and In our view It makes no dif-
ference that the two branches of business
are carried on In the same establishment.”
If the position taken by counsel for the de-
fendants in error were true, then no state
could levy an occupation or excise tax upon
its local rallroads, chartered under its own
law because it I8 a fact of common knowl-
edge that all lines of railroad in the
state carry freight and passengers des-
tined to points beyond the state and
that which come from without the state
to points within it. The tax levied by the
statute here involved is for the operation of
the railroads in the carrying of state busi-
ness; the tax I8 not upon the carrying of
interstate commerce, or the proceeds of it
The fact that articles of interstate com-
merce are transported in the same cars at
the same time will not exempt the roads
from the tax for local business. Kehrer v,
Stewart, 197 U. S. 68, 25 Sup. Ct. 403, 49 L.
Ed. 663. Upon the authority of Pullman Co.
v. Adams, 189 U. S. 420, 23 Sup. Ct. 494, 47
L. Ed. 877, counsel for the defendants in er-
ror assert that, because the railroad com-
panies which are chartered by the state can-
not abandon their local business, and are al-
so engaged In the carriage of interstate
freight and passengers, they are for that rea-
son exempted from taxatlon for the exercise
of the privilege within the state. We re-
peat, the tax levied by the law before us is
for the carriage of freight, etc., within the
state. In the case last cited the Pullman
Company was a corporation created under
the laws of another state, and had the rizht
to transact Interstate business within the
state of Mississippi without license or the
payment of any tax whatever; and, if the
law of that state had placed upon such cor-
porations the requirement that it should pro-
cure a license to carry on the business in the
state, and the terms of the law were such
that it could not abandon its local business,
and at the same time transact its Interstate
business, there would necessarily have been
an interference with and regulation of inter-
state commerce, and such law would have
been void. In this case the corporations
were created by the state of Texas, and they
are not required to secure any license to carry
on their local business, but are simply taxed
for the use of the franchise in carrying on
the local business under the charters that
they hold from the state. The case of
Crutcher v. Kentucky, 141 U. S. 47, 11 Sup.
't. 851, 35 L. Ed. 649, illustrates the dis-
tinction that we have attempted to make.
In that case the law of Kentucky required
of a foreign corporation, the express com-
pany, to secure 8 license for the transaction
of its business, interstute and local, within
the limits of Kentucky, and the Supreme
Court of the United States held that law to
ba void. No authority has been cited which
supports the proposition so broadly asserted
Ly tlbe attorneys for the defendants in error,
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and we are of opinion that there is no sound
reasoning upon which such a claim can be
based. We are of opinion that the law In
question Is not in conflict with the provisions
of the Constitution of the United States in
any particular clalmed by the attorneys for
the defendant in error.

Defendants in error submit this proposi-
tlon: “A franchise to be or to do is proper-
ty; and since appellant has paid, in accord-
ance with the law, taxes upon both its fran-
chiseto beand its franchise todo, to impose up-
onlt anadditional franchise tax, whether upon
its franchise to be or upon its franchise to
do, would produce double taxation.” In ar-
gument counsel referred to the case of State
of Texas v. Austin & Northwestern Railway
Company, 94 Tex. 530, 62 8. W. 7050, to sup-
port the contention, that the property of
the rallroad companles is subjected to double
taxation. In that case the railroad company
had rendered its railroad, etc., for taxes un-
der the statute of the state which required
that it should render “the whole length of
the railrond and the value thereof per mile,
which valuation shall Include the right of
way, roadbed, superstructure, depots, grounds
on which depots are situated, and all shops
and fixtures of every kind used in operating
said road.” Article 5062 of our Revised Stat-
utes of 1895 provides that, “real property,
for the purpose of taxatlon, shall be construed
to Include the land itself, whether laid out in
town lots or otherwise, and all the buildings,
structures and improvements, or other fix-
tures of whatsoever kind thereon, and all
the rights and privileges belonging to or In
any wise appertaining thereto.” The asses-
sor and collector of Travis county placed an
additional assessment upon the railroad com-
pany in the following language: “The In-
tangible personal property of the sald Austin
& Northwestern Rallway Company within
the state of Texas, consisting of Its rights,
privileges, Immunities, good will, contracts,
and franchises to do and carry on business
of a railrond company as common carriers
of freight and passengers for hire, value of
the same $835.046.” This court held that the
rendition by the corporation under the gen-
eral law Included its franchise to exist as &
corporation and its franchise to do business
in the operation of the railroad. After giv-
ing the reasons upon which it hased the co-
clusion that the franchise of the corporation
was Included in the rendition prescribed by
the statute, the court said: “If we are cor-
rect in this coneclusion, then it follows that
It was not the intention of the Legislature to
tax the franchise of a rallroad as a property
separate from its real estate. To so tax it
would lead to double taxation, which is not
permitted.” This conclusion was based upon
the provision of the statute which included
the franchize in the assesxsment of the 1c:l
estate, and thereby subjected it to the ad
valorem tax fixed by law., The additional as-
sessment made by the assessor and collector
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would bave included the property right In
the franchise embraced in the first assess-
went, and therefore the court held that it
would constitute double taxation, and was not
permissible. The fact that the franchise Is
subjected In this state to an ad valorem tax
& property does pot militate against the
Tight to tax the persons or the corporations
wing that property as an occupation any
more than would the taxing of the physical
property of the railroads, as the tracks, right
of ways, cars, etc., operate to prevent the im-
position of occupation taxes for the use
of them as instruments of transportation.
Tlere is nothing in the case cited which in-
tinates a prohibition against levying an occu-
pation tax upon the company which may use
the franchises taxed as property. As well
night it be held that an ad valorem tax upon
4 storebouse, fixtures, and goods would pre-
¢lude an occupation tax upon the merchant
for pursuing the business of selling the
goods.
Article 8, § 1, of the Constitution of this
ttite contains the following provisions: “It
(the Legislature) may also impose occupation
tases, both upon natural persons and corpo-
tations, other than municipal, doing business
v this state.” Since a corporation can car-
T7 on no business except that for which it
kolds a franchise from the state, it follows
that any tax levied upon a corporation In
this state for exercising the privilege of
arying on its business must be classed as
4 occupation tax under our Constitution,
And o all tests of the validity of such a tax,
those provisions of the Constitution which
4pply to occupation taxes must be the stand-
. Counsel for the rallroad companies
tssert that if the tax in question be an oc-
Cpation tax, then it s invalld, because it
50 conflict with this provision of section
2of the above article: “All occupation taxes
tall be equal and uniform upon the same
¢ of subjects within the limits of the
wthority levying the tax.” It is claimed
that the statute which levies the tax upon
the railroad companies does not levy the
Mme tax upon persons and other corpora-
lions engaged in the business of carriers
wilin the limits of the state; therefore,
tbe tax Is not uniform and equal upon all
Ue subjects of occupation tax. It will be
Sbeerved that the provision of the Constitu-
tion applies “to the same class of subjects”
&d not to the persons who may pursue the
fme character of business. The same rule
of construction applies to the Constitution of
the state ag 18 applled by the courts to the
Mrovision of the Constitution of the United
Sates, providing that no state shall deny
any citizen of the United States equal pro-
0 of the law, as it affects the power to
'y taxes; and, so tested, the Legislature
the power to constitute railroads, en-
&ied In the carrylng business, a class upon
Yhch to assess occupation taxes. Kehrer
" Stewart, 197 U. 8. 69, 25 Sup. Ct. 406,
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4) L. Ed. 663. In the case cited the court
sald: “As we have frequently held, the
state has the right to classify occupations
and to impose different taxes upon different
occupations. * * ¢ What the necessity is
fer such tax and upon what occupations it
shall be imposed, as well as the amount of
the imposition, are exclusively within the
control of the state Legislature.” Cook .
Marshall County, 196 U. S. 274, 25 Sap. Ct.
203, 49 L. Ed. 471. Wihile it is true, that
language had special reference to the author-
ity of the federal courts, over the question.
it is equally cogent when applied to the
construction to be placed upon the state Con-
stitution by our own courts. It is also as-
serted that the taxes levied upon the rail-
road companies is not the same per cent.
of the gross receipts of each of them derived
from intrastate business; therefore, it is
not equal and uniform as required by the
clause of the state Constitution last-above
quoted. This proposition rests wupon the
fact that the gross earnings of some of the
railroads consist more largely of receipts
from interstate busipness than others, hence
1 per cent. upon the gross earnings of each
road would not be the same per cent, of the
local earnings of each road. This proposi-
tion is supported by Judge Key in a forcible
separate opinion filed in these cases, but not
cencurred in by the majority of that court.
The contention is based upon the idea that
the amount of the tax must be determined by
the product of the occupation taxed; in
other words, a rate of taxation to be equal
must be the same per cent. of the receipts
of the intrastate business of each road. This
view of the law has been contended for in
many cases in the Supreme Court of the
United States, and has been determined ad-
versely to the claim of the corporations.
Maine v. Grand Trunk Ry. Co. 142 U, S.,
217, 12 Sup. Ct. 121, 35 L. Ed. 9%4; Insur-
ance Co. v. New York, 134 U. 8. 594, 10 Sup.
Ct. 593, 33 L. Ed. 1025. It is insisted by
counsel that the law should not be construed
to levy an occupation tax, because of the cou-
sequences which would flow from it; that
is, that each county, city, and town through
which the railroads should be operated,
would have the right to levy 50 per cent.
of the state tax for operating the road In
and through such county, city, or town, which
wculd practically confiscate the property, If
that were a proper counstruction of the Con-
stitution, and the laws of this state, then,
irdeed, it would be a strong argument
against putting such construction upon the
law; but we are of opinion that such is
not the correct interpretation of our Con-
stitution and laws. The language of the Con-
stitution, which is relied upon as authorizing
such levy by counties, cities, and towns is
found in section 1 of article 8 of the Con-
stitution, and is as follows: *‘The occupa-
tion tax levied by any county, city, or town,
for any year, on persons or corporations pur-
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suing any profession or business, shall not
exceed one-half of the tax levied by the
state for the same period on such profession
or business.” No authority to levy a tax is
granted to counties, cities, or towns by this
language. The municipal corporations creat-
ed by the Legislature would have no power
to levy such taxes except by authority de-
rived from the legislative department of the
government, which is authorized to give
power to those corporations to levy occupa-
tion taxes; hence the language quoted above
is a precautionary limitation upon the power
of the Legislature to grant such authority.
Without that provision the Legislature could
authorize the municipal corporations to levy
a tax equal to that levied by the state, or
greater; but under the Constitution, expressed
in the quotation, the authority of the Legis-
lature is limited so as not to exceed one-
half of the tax levied by the state. Article
5050, Rev. St. 1893, confers authority upon
the commissioners’ court of the counties to
levy taxes, and contains this language:
“And shall have the right to levy one-half
of the occupation tax levied by the state upon
all occupations not herein otherwise specially
exempted.” This provision of the statute
applies only to the subjects mentioned in that
article which specified a number of occu-
pations that were subject to taxation. That
it was not the Intention of the Legislature to
confer upon the commissioners’ court pow-
er to levy taxes upon all occupations which
might thereafter be made the subject of taxa-
tion by the statute is made manifest by the
terms of the clause, *not herein otherwise
specially exempted.” The exemption therein
specified could only apply to occupations
named, hence the authority to tax was limit-
ed to those named, but not exempted. There
is no authority in the law under considera-
tion, nor In any other statute of this state,
for any county, city, or town to levy upon a
callroad any occupation tax for the exercise
of its franchise to operate and carry on its
business as & carrier. The statute is not in
conflict with the Constitution of the state of
Texas on this subject.

The state claims that the trial court erred,
first, In not entering judgment in its favor
for the whole of the annual tax for the year
1905; and, second, In not giving judgment
in its favor for the penalties of $200 per
day imposed by the act for the failure to pay
the tax on the 1st day of November, 1905.
Section 16, art. 1, of our Constitution is in
these words: ‘“No bill of attainder, ex post
facto laws, retroactive laws, or any law im-
pairing the obligations of contracts shall be
made.” If the act in question be construed
to embrace the whole of the year 1905, and
entitles the state to collect the full annual
tax for that year, it would confer upon the
state a right against the railroads, which
did not exist before the law took effect, and
it would impose upon each railroad a burden
to which it was not liable before the law

(Tex.

became effective. It is quite plain that the
act comes within the provision of the section
of the Constitution above quoted and is re-
troactive in its effect. Sutherland v. De
Leon, 1 Tex. 230, 46 Am. Dec. 100. The de-
fendants In error claim that because the
Legislature could not impose the tax for the
portion of the year which expired before the
law became effective, it cannot be enforced
for any portion of the taxes for the year
1905. The fact that the Legislature had no
power to levy the tax for the time anterior
to that at which the law took effect does
not render it vold as a whole; but the court
will give effect to it for that proportion of
the time which expired after it became effec-
tive; that is, the court will sustain the tax
so far as the Legislature had authority to
impose it. San Antonio v. Berry, 92 Tex.
825, 48 S. W. 496. The city of San Antonio
had power to levy 1 per cent. per annum
ad valorem tax on property, but the city
council levied a greater per cent. to embrace
a time for which the levy could not be made.
It was contended that the entire levy was
void, but this court sustained the tax, say-
ing: “When suit is instituted by a city or
county for the recovery of a tax due to it.
and it is found that such tax is fn part law-
ful, and in part illegal, if the legal and
fllegal parts are capable of definite ascer-
tainment and apportionment, a court will
apportion the taxes and give judgment for
that part which might lawfully have been
levied.” The trial court denied a recovery
for the penalties prescribed by the act for
a failure to pay the taxes assessed, of which
ruling the state complains. Article 1, § 13
of the Constitution of the state declares “Ex-
cesslve bail shall not be required, nor ex-
cessive fines imposed, nor cruel nor unusual
punishment inflicted.” The term “fines” I8
synonymous with that of penalties, and the
section of the Constitution applies to penal-
ties prescribed by this act for the fallure
of the parties to pay the taxes. State v.
Horgan, 55 Minn. 184, 56 N. W. 688. The
declaration in the Constitution that “fines”
shall not be excessive makes it a question
for the court to decide under all the facts
of each particular case. In this case the
penalties of $200 per day would in a year
amount to $73,000. This penalty is inflicted
for the detention of taxes assessed against
the companies. The taxes claimed to be due
from the Galveston, Harrisburg & San An-
tonio Railway Company would amount to
$74.724, annually; so that the penalties for
failure for one year to pay would be nearly
100 per cent. of that amount. The tax as-
sessed against the Gulf, West Texas & Pacific
Railway Company would amount to about
$1,555, for one year, but the penalties for
nonpayment of this sum for a year would be
$73,000, nearly 50 times as much as the
amount of the tax. The assessment of &
penalty of 100 per cent. for the failure to
pay a tax would seem to be sufficiently ex-
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cessive to authorize a court to declare it to
te excessive, but the assessment of more than
4000 per cent. upon the amount detained can
leave no possible question that the penalties
are out of all proportion to the amount of
money detained, and the law must be held
to be vold for the penalties.

In bis conclusions of law, the learned judge
who tried this case gave substantially the
fallowing reasons for refusing to enter judg-
ment for the pepalties claimed: The state
was claiming against the rallroad companies
more than twice the amount due to it under
the law, If the railroad companies had paid
the full amount demanded, they could not
have recovered back by suit against the state
that which was unlawfully collected; the
only remedy the corporations had was to
iwalt the action of the state, and secure
from the courts a proper construction of the
law. The Treasurer of the state was not au-
thorized to receive less than the sum assessed
b the Comptroller; hence the rallroads
wuld not pay the sum actually due, and a
tender of what the Treasurer could not ac-
ept would have been useless. The state,
being tn the wrong, cannot recover penal-
ties which depended upon a fallure of the
orporations to perform a duty enjoined by
lw, The judge of the district court ex-
duded from the sum upon which the taxes
were to be assessed against each of the rail-
mad companies everything except the re-
teipts for the transportation of passengers,
| frelzht, and baggage. The state assigus er-
, M on this ruling, and claims that the
o8 receipts from all sources derived by
the operation of the railroads in this state
w18 the proper sum upon which to estimate
the tax. This language of the act, “Every
tallroad corporation, or receiver thereof, etc.,
* * v ghall pay to the state an annual
s for the year 1905, and for each calendar
vear thereafter, equal to 1 per cent. of its
Bross receipts,” 18 without qualification, and
troad enough to include everything derived

m | fom the operation of the rallroads within

tis state. But the second section of the
ut, by this language, makes clear the mean-
g of that quoted from the first section:
“For the purpose of determining the amount
of such tax, the president, vice-president,
t2eral manager, treasurer or superintendent
o seh railroad corporation, or the receiver
Uereot, or such person, firm or assoclation
o persons, ghall on or before the first day
o Ottober, 1905, and annually thereafter,
"ort to the Comptroller of public accounts
tnder oath the gross recelpts of such line of
iroad from every source whatever for the
§ﬂrn ending on the 30th of June last preced-
;:!' The declared purpose of this language
¥ fx the amount the standard by which
e tax should be determined and it unequivo-
m’ €Xpresses that to be the ‘“gross re-
Hnlm from every source whatever from the
of raflroad” This can mean nothing
0re Bor legs than that all of the receipts de-
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rived from the operation of the railroad in
Texas from whatever source are to constitute
the fund upon which the 1 per cent. is to be
assessed as an occupation tax for the opera-
tion of the railroad, in carrying local freight,
etc.,, which cannot by fair construction in-
clude any sum which the railrond company
may derive from any other source than the
operation of its line of railroads, and the
supposed complications cannot possibly arise.
That the railroad oflicials understood what
this law means is8 clearly shown by their
returns made In conformity thereto, and
printed in their brief in this case. The trial
court erred in not assessing the tax upon the
gross receipts derived from the operation of
the rallroads.

It 1s ordered that the judgment of the
Court of Civil Appeals be reversed, and,
proceedings to enter the judgment that the
trial court should have pronounced, it is or-
dered that judgment be here entered in
favor of the state of Texas against each of
the following named railroad companies, de-
fendants in error, for 169/345 of 1 per cent.
upon the gross receipts shown hy the return
made by each of the said rallroad companies
to the Comptroller of the state; that is, the
state of Texas shall have and recover of the
Galveston, Harrisburg & San Antonio Rail-
way Company the sum of $34.597.68, and
that the stace of Texas have and recover of
the New York, Texas & Mexican Rallway
Company the sum of $2.357.55, and against
the Gulf, Western Texas & Pacific Railway
Company the state shall recover the sum
of $719.04, and against the Galveston, Hous-
ton & Northern Railway Company the state
shall recover the sum of $5,778.11, with in-
terest at 6 per cent. from the 8th day of
December, 1903, the date of the judgment of
the district court, together with all costs of
this suit in each of the courts,

WELHAUSEN v. TERRELL, Land Com'r,
et al.

(Supreme Court of Texas. Nov. 7, 1906,)

1. PupLic LANDS—LLANDS OF STATE—LEASE—
PURCHASE BY LESSFE—PREFERENCE Rigur
A lessce of state lands is entitled to a
preference right to purchase, provided his right
is exercised by completing the purchase before
the expiration of his lease.
[Ed. Note.—For cases in point, see vol.
Cont Dig. Publie Tands, § 858" 1. 41,

2. 8AME—DUTY oF CoMMISSIONER—EVIDENCE.

Petitioner held a lease of state land which
expired January 18, 1906. On November 6
1905, petitioner made a written application to
purchase the land, which was thereupon ap-
praised; the application for the purchase of
each section being inclosed in an envelope in-
dorsed: *“Application to buy land, section |desig-
nated] A. B. & M., in La Salle County, on
market January 19, 1906.” The envelopes con-
taining such applications were mailed to the
Commissioner of the (ieneral ILand Office and
were by him received and not opened untj]
January 20, 1006, the day for opening com-

petitive bids as required by law. The indorge-





