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cannot be maintained. We are unable to
distinguish this case, In principle, from those
of Pruitt v. Scrivner (Tex. Civ. App.) 77 S.
W. 976, and Trevy v. Lowrie, 89 S. W. 981,
14 Tex. Ct. Rep. 75, in which the holdings
of Courts of Civil Appeals were approved
by this court upon applications for writs of
error. In the examination of the present
case we were at first inclined to question
the soundness of those decisions, but mature
consideration of the subject has led to the
conclusion that they should be adhered to.
When the holder of a lease makes a valid
purchase of land included in it, his obliga-
tions as purchaser are susbtituted for those
of lessee, and the land purchased is neces-
sarily taken out of the operation of the lease.
The lease therefore comes to an end in its
effect upon such land without any cancella-
tion, and the regulation in the statute of
the cancellation of leases for nonpayment of
rent has no application. But how is it when
the attempted sale proves to be absolutely
void because the Commissioner was without
power to make it to the person who applied
for it? Logically, it- would not be correct
to say that a void contract of sale and pur-
chase has the legal effect of destroying, by
its own force, an existing valld contract of
leasing. Therefore, if the rights of the par-
ties under the lease are to be held to have
ceased, It must be because of something in
their conduct beyond their futile attempt
to substitute a different contract. If only
the attitude of the person attempting to
make such a purchase were to be regarded,
there would perbhaps be no injustice in hold-
ing him to the position in which, by his mis-
conduct, he has put himself, and in giving
to such misconduct the effect of an abandon-
ment of his relation as lessee, and an assump-
tion of that of purchaser, and in recognizing
only such rights as he has as purchaser. But
we must also consider the rights ot the state.
In such cases as this its oflicer bad power
only to sell to one who was an actual set-
tler, and that ofticer consented to substitute
the obligation of purchaser for that of lessee.
in the belief and upon the representation that
the person applying to purchase was such
a settler, when in fact he was not. The
state is therefore not bound by the action of
the Commissioner in attempting to make the
sale. That action is void, and leaves in ex-
istence the right of the state to insist upon
its lease contract. Evidently it might still
have asserted that right when plaintiff at-
tempted to purchase, and was therefore not
bound to give them up in order to allow a
third person to buy the land during the term
of the lease, whether it might have done
so or not. After discovery of the nullity of
the sale it had taken no action to avoid the
lease or to offer the land for sale to others,
and hence it cannot be held that the Iand was
on the market when plaintiff applied to pur-
chase. It was taken off the market for the
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term of the lease when it was executed, and
the evidence adduced and offered by the
plaintiff did not show any facts which would
have the effect, of themselves, to restore it.
Matters were still iIn a condition in which
the state had the rights of a lessor, if it
chose to exercise them, and hence its officer
was not bound to sell to plaintiff. As the
latter relied upon rejected applications, it
was necessary that he show that when they
were rejected he had an absolute right to
purchase, and this he failed to do.
Aftirmed.

GLASGOW v. TERRELL et al.
(Supreme Court of Texas. May 22, 1907)
1. PuBric LANDS — ScriooL LANDS — SALE—

STATUTORY PROVISIONS.

Const. art. 1, declares that no men are
entitled to exclusive separate public emolu-
ments or privileges except in consideration of
pubiic services, and article 7, § 4, provides in
relation to the disposition of school lands that
the lands shall be sold under such regulations,
at such times, and on such terms as may be
prescribed by law. Held, that Laws 1905, p.
163, c. 103, giving the lessee or assignee of &
lease of school lands the right to purchase dur-
ing the existence of the lease, which right no
one else may exercise, i8 not violative of Const.
art. 1.

2. SAME — PURCHASE oF ScHOOL LANDS—
RIGHTS OF ASSIGNEE OF LESSEE.

Laws 1903, p. 163, ¢ 103, § 5, gives a
lessee of school lands the right to purchase dur-
ing the existence of the lease, and gives the
same right ™ an assignee of an entire lease.
The next section provides that ‘“‘the foregoing
provisions shall apply only to leases heretofore
made.” In the same section a preference right
to buy is given to certain assignees of parts
of leases, but it is limited to those whose leases
were evidenced by a written assignment ex-
ecuted prior to March 17, 1902. Held, that
the preference rizht of purchase given by sec
tion 5 is not coufined to assignees who were
such when the statute took effect.

Mandamus by George W. Glasgow to com-
pel J. J. Terrell, as Commissioner of the Gen-
eral Land Office, to award relator a section
of school land which he had made application
to purchase. Writ denied. ‘

James & Geiser, for relator. R. V. David-
son, Atty. Gen., Wm. E. Hawkins, Asst. Atty.
Gen., R. L. Ball, I. H. Burney, C. C. Clamp,
Rogan & Simmons, and Denman, Franklin &
McGown, for respondents.

GAINES, C. J. This suit is an original
proceeding instituted by Glasgow, as relator,
to compel respondent, Terrell, as Commission-
er of the General Land Office, to award him 2
section of school land which he had made ap-
plication to purchase. H. L. Kokernot was
made a co-respondent on the ground that he
was asserting a claim to the land adverse t0
that of the relator. Each respondent filed an
answer and the relator thereafter flled a sup-
plemental petition in reply thereto.

The undisputed facts as shown by the
pleadings, and as given la chronological or



Ter)

der, are that on the 27th day of February,

1903, the Commissfoner executed to one J. W.

Eokernot a lease of the section of school land

In controversy, the term to begin on the 2d

day of January, 1902, and to continue for the

perlod of three years; that on the 23d day of

September, 1905, J. W. Kokernot assigned the

entire lease to the respondent H. L. Koker-
pot; that on the same day, as such assignee,
the latter made application to purchase the
section; and that on the 18th day of Novem-
ber, next thereafter, the land was awarded
to bim by the Commissioner. On the 2S8th
day of February, 1908, the relator filed his
application to purchase the same section,
and complied in all respects with the pre-
requisites of the statute necessary to become
& purchaser of school lands. His application
was rejected by the Commissioner for. the
gole reason that the section had already been
sld to the respondent Kokernot.

The relator assails the action of the Com-
missioner in rejecting his application on the
ground that the sale to Kokernot was not
authorized by law. He asserts that the
award to Kokernot was illegal for two rea-
sons: (1) Because section 5 of the act for the
sale and lease of the free school and asylum
lands which was approved April 15, 1905. and
which took effect on the same day (Laws
1905, p. 163, ¢. 103), under the terms of which
the award was made, is in conflict with the
Constitution in so far as it undertakes to
give a preference right to purchase to the as-
signees of leases theretofore made; and (2)
that, even if the provision be valid, it applied
ooly to assignees, who were such before the
act became a law.

The provision of our Constitution which is
relied upon by relator as prohibiting the leg-
islition {n question is contained in the first
article, denominated the “Bill of Rights,” and
i as follows: “All freemen when they form
8 soclal compact have equnl rights, and no
Dau or set of men Is entitled to exclusive
%parate public emoluments or privileges, but
In consideration of publlic services.” The
part of section 5 of the act ahove cited, which
I8 claimed to be in conflict with the provision
of the Constitution just quoted, reads as fol-
lows: “An original lessee or the assignee of
an entire lease out of which no sale of one
complement of land has been made under
this act may purchase out of his Jease at any
tlme the quantity of land allowed to one pur-
chager under the provisions of this act.”
This undertakes to give the lessee or the as-
siguee of an entire lease (which Is absolute)
the right to purchase during the existence of
the lease, a right which no one else may exer-
cise, That it can not be deemed an emolu-
bent in any proper sense of that word we
think clear, That It Is a privilege we think
tlso clear. But I8 it a public privilege?
We think not. It is a private right granted a
lessee of the school lands of the state, or to
his assignee, by reason of the relation created
by the contract between such lessee and the

GLASGOW v. TERRELL.,

99

state. It is a matter of a private contract,
unless it should be held that all contracts
made by and on behalf of the state are public.
Every state hus of necessity dual functions to
perform—first, Its political functions, which
affect the public; second, its private func-
tions, such as the acquisition of private prop-
erty and the disposition of property already
acquired. The latter are not in our opinion
affected by the provision of the Constitution
in question. It was so held in the case of
Williams v. Cammack, 27 Miss. 209, 61 Am.
Dec. 508, in which a provision of the Consti-
tution of Mississippi couched in substantially
the same language was In question. In
speaking of that provision the court say:
“But the section in question is not liable to
the objection urged against it. The clause of
the Constitution referred to declares, as a
part of the organic law of this state, ‘that all
freemen are equal In rights’ and, ‘that no
man or set of men are entitled to exclusive,
separate public emoluments or privileges
from the community but in consideration of
public services.” The principle here announc-
ed is that of equality in political rights, and
a denial of all title to individual privileges,
honors, and distinctions from the community
but for public services. It was directed
agalnst superiority of personal and political
rights, distinctions of rank, birth, or station,
and all claims of emoluments from the com-
munity, by any man or set of men, over any
other citizen of the state. It declares that
honors, emoluments, and privileges of a per-
sonal and political character are alike free
and open to all the citizens of the state. Dut
it has no reference to the private relations of
the citizens, nor to the action of the Legisla-
ture In passing laws reguliting the domestic
policy and business affairs of the people, or
any portion of them. Such matters are left,
with but few limitations, to the discretion of
the Legislature.” We have found no other
case in which the words “public emoluments
and privileges” have been construed.

Our Constitution itself is not without di-
rections as to the disposition of the school
lands. Section 4 of article 7 prescribes that:
“The lands hereln set apart to the public free
school fund shall be sold under such regula-
tions, at such times, and on such terms as
may be prescribed by law; and the Legis-
lature shall not have power to grant any re-
lief to purchasers thereof.” This clearly
makes it the duty of the TLegislature to pro-
vide by law for the sale of the school lands.
It was doubtless contemplated that the pro-
visions so made should be such as in the opin-
fon of the lawmaking department would yield
the largest sum of money to the fund for
which the lands were set apart. In accord-
ance with this view, we have held that the
Legislature had the power to withhold from .
sale such of the lands as were not fairly mar-
ketable, and, as Incidental thereto, to lease
them until they should come upon the mar-
ket. Consequently we have held that the
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Legislature could authorize a lease of the
lands, whenever in their opinion they were
not salable at their reasonable value. For
many years they have as a rule authorized
sales to actual gettlers only, and this has be-
come the settled policy of the state. That
this was a legitimate exercise of the legis-
lative power we see no good reason to doubt.
When and to whom the Iands shall be sold
fs a question of sound policy, and belongs to
the political department. So that as we
think the Legislature in giving a preference
right to lessees and their assignees to pur-
chase the lands held by them under lease has
not transcended its powers under the Consti-
tution.

Nor do we think that the preference right
of purchase, given by section 5§ of the act in
question, is confined to assignees who were
such when the act took effect. Followlng the
provision previously quoted, the section con-
tains this express limitation, “The foregoing
provisions shall apply only to leases hereto-
fore made”; and it seems to us that, if it
had been the purpose to limit the provision to
assignees who had acquired leases before the
passage of the law, that intention would
have been clearly expressed In the same sen-
tence, or in close connection therewith., In
the same section a preference right to buy
is given to certaln assignees of parts of leas-
es, but it is carefully limited to those whose
leases were evidenced “by a written assign-
ment executed prior to March 17, 1902.” Also
the same right is given to an actual settler
who holds under an assignment of a part of
a lease executed prior to January 1, 1905.
These provisions evidence to our minds that
the Legislature was careful to express in the
section 5 the only limitations which it intend-
ed should apply to the preference right of
purchase given by it.

We are of opinion the writ of mandamus
should be refused, and it is accordingly so
ordered.

==

KELLY v. SEARCY.
(Supreme Court of Texas. May 15, 1907.)

1. WRIT OF ERROR—JURISDICTION—AMOUNT
IN CONTROVERSY.

Though the Supreme Court would have no
jurisdiction of an action where the principal
of the obligation was less than $1,000, even
though the amount involved exceeded that
amount when interest was added, still such
court has jurisdiction of an action against the
guardian of the beneficiaries in a policy of in-
surance to recover certain payments made by
plaintiff, at insured's request, to keep up the
policy under a contract for reimbursement, aft-
er the death of insured, for the amount so
paid, together with interest thereon, where the
money payable on the policy was paid by the
insurer to the guardian, which amount, to-
gother with interest, exceeded $1.000, though
the principal itself was less than that amount,
since the action was not one to recover in-
terest as such upon the money paid by plaintiff,
but to recover the money coliected by the guard-
iann_ from the insurance company to which
plaintif was entitled, which was the amount
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paid out by him, together with the interest
thereon.

2. INSURANCEP—MUTUAL BENEFIT INSURANCE
— DUES AND ASSBESSMENTS — PAYMENT BY
Tuirn PEBSONS — REIMBURSEMENT — BENE-
FIOIARIES—D'EATHI BEFOBE INSURED.

A person insured in a fraternal insurance
society, being unable to pay his dues and as
sessipents, allowed his nefit certificate to
lapse, but subsequently an agreement was en-
tered into between insured, the beneficiaries
under the certificate of insurance, and plain-
tiff, by which plaintiff agreed to pay the money
required to reinstate insured and to gay the
dues and assessments required to keep the bene-
fit in force during the life of insured, for which
he was to be reimbursed out of the proceeds
of the certificate at insured’'s death. Before
the death of the insured the beneficiaries died,
and no new designation was made. By the
laws of the society the minor children of in-
sured succeeded to the rights of the original
beneficiaries, Held that, such children having
received the benefit of the contract made with
the original beneficiaries for the preservation
of the certificate through the payment of the
installments which fell due at different times,
the funds which they thereby received should
be stubJected to plaintiff's claim for reimburse-
ment.

[Ed. Note.—For cases in point, see Cent. Dig.
vol. 28, Insurance, § 1976.]

Error to Court of Civil Appeals of First
Supreme Judicial District,

Action by B. C. Kelly against Y. M. Sear-
cy, guardian. From a judgment of the Court
of Civil Appeals (98 8. W. 1080) reversing &
Judgment for plaintiff, plaintiff brings er-
ror. Judgment of Court of Civil Appeals re-
versed and judgment of district court af-
firmed.

J. Walter McDavid and Jno. R. Arnold,
for plaintiff in error. Turner & Turner, for
defendant in error.

BROWN, J. B. C. Kelly sued Searcy, a8
guardian of Thaddie and Preston Hart, minor
children of T. L. Hart, deceased, to recover
for moneys pald by the said Kelly in dis-
charge of the assessments made upon a cer-
tificate of life insurance issued to the said
T. L. Hart by the Knights of Honor. The
certificate was for the sum of $2,000, and was
made payable to his wife, M. Hart, and Theo-
dore Hart, his brother, in equal amounts
The assessments were paid by Kelly under
an agreement which was entered into be
tween him and the beneficiaries and the said
T. L. Hart, as stated in the findings of fact
by the trial court hereinafter copled. The
case was tried before the judge of the dis-
trict court, who rendered judgment for Kelly
in the sum of $1,361.78, which judgment the
Court of Civil Appeals reversed and ren-
dered judgment in favor of Searcy, as guard-
fan. From the opinion of the Court of Civil
Appeals we copy the following conclusions
of fact filed by the district judge:

“On March 1, 1893, and for some time prior
thereto, the Knights of Honor was a frater
nal and benevolent association of persous
having an established benefit fund from
which, on the evidence of the death of &





