Co. v. Watkins, 12 Tex.Civ.App., 603, 34 S.
W. 996.

Il Since Totton contended that the
decd and notes did not speak the truth, the
burden rested upon him to show such fact.
If we assume, as contended for by Totton,
that the deed conveyed a certain interest in
the land by mistake or fraud, and that the
lien covered only an undivided interest
therein, he cannot deny that the vendor’s
lien covers all the land described in the
deed until it is shown that the deed and
notes do not conform 'to the actual agree-
ment made by the parties. All interested
parties may obtain relief in the same suit in
which foreclosure proceedings are institut-
ed, and judgment may be rendered which
conforms to the real agreement entered into
between the parties; but to obtain such re-
lief the burden rests upon the person seeking
it to allege and prove the grounds for such
relief. Aetna Ins. Co. v. Brannon, 99 Tex.
391, 89 S.W. 1057, 2 L.R.A.,N.S., 548, 13
Ann.Cas. 1020; Fitch v. Lomax, Tex.Com.
App., 16 SSW.2d 530, 66 A.L.R. 758, and
annotated cases; San Antonio Nat. Bank v.
McLane, 96 Tex. 48, 70 S.W. 201; Cleve-
land State Bank et al. v. Gardner et al.,
Tex.Com.App., 286 SW. 173, 175; 36 Tex.
Jur.,, § 5, p. 718, and cases cited. In this
mnstance Totton did not meet the burden
placed on him.

Lula Smith and her husband filed a
motion to reform and correct the judgment,
to the extent that the vendor’s lien should
be foreclosed as to the entire tract of land,

“instead of a one-half undivided interest
therein, as was done in the judgment. This
motion was overruled. Under the record in
this case Lula Smith was entitled to a fore-
closure of her vendor’s lien on the entire
tract of land. Therefore, the judgment of
the Court of Civil Appeals is hereby affirm-

ed.

DE SHAZO et al. v. WEBB, Co. Atty.
" No. 7337.

‘Supreme Court of Texas.
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C. F. Sentell and John E. Sentell, both
of Snyder, for appellants.

Stinson, Hair, Brooks & Duke, of Ab1lene,
" for appellee.

CRITZ, Justice.

This case is before us on certified ques-
tions from the Court of Civil Appeals for
the Eleventh District, at Eastland. The
following facts are shown by the certificate
and the record which accompanies it:

That proper proceedings were had to
consolidate Hobbs independent school dis-
trict in Fisher county, Tex. and Camp
Springs common school district in Scutry
county, Tex., the two districts being con-
tiguous county line districts; that pursuant
to such proceedings an election was ordered
and held in Camp Springs common school
district as part of the procedure required
by law for such consclidation; that the re-
sult of such election was duly declared;
and that, as shown by the declared result,
48 votes were cast in favor of consolida-
tion and 46 votes against.

After the declaration of the result of the
above election, and in due time, E. D. De
Shazo, Martin Reep, and E. P. Simpson, the
three trustees of the Camp Springs district,
in their capacity as such,. together with six
other persons in the further capacity of
resident citizens, property taxpayers, and
qualified voters of Scurry county, Tex., and
Camp Springs common school district of
said county, brought this suit in the district
court of Scurry county, Tex., against R. W.
Webb, County Attorney of such county, as
contestee, to contest such election. As
grounds for contesting the above election,
the contestants, generally speaking, alleged
facts which, if true, showed them entitled to
have the declared result thereof set aside.

In this regard the contestants’ petition, in
effect, charges that, if the election had been
properly and lawfully conducted and all ten-
dered legal votes allowed to vote, and all
illegal votes rejected, the result would have
been against consolidation. The prayer
asks the court to go behind the declared re-
sult, to ascertain the true result, which is al-
leged to be against consolidation, and to so
declare.

The County Attorney of Scurry county,
as contestee, filed general and special excep-
tions to the contestants’ petition. The spe-
cial exceptions, in effect, attacked the suf-
ficiency of such petition on the ground that
it showed on its face that the contestants,
and each of them, were, and are, without
lawful capacity to maintain this suit. Of
course, the general exception, in effect, rais-
es the same law question.

On the hearing in the district court the

| general and special exceptions filed by con-

testee were sustained, and the cause dis-
missed. On appeal by the contestants, the
Court of Civil Appeals at Eastland, on
original hearing, rendered an opinion and
judgment remanding the cause to the dis-
trict court with instructions to reinstate it.
109 S.W.2d 264, 266. On motion for re-
hearing filed by contestee in the Court of
Civil Appeals that court has certified to this
court the following questions of law:

“Question No. 1: Is an election contest
as purportedly authorized by R.S.1925, arts.
3069 and 3070, a civil case within the mean-
ing of “Constitution, art. 5, § 21, providing
that ‘county attorneys shall represent the
State in all cases in the District and inferior
courts in their respective counties’ and/or
a suit or plea within the meaning of Consti-
tution, art, 4, § 22, providing that “The At-
torney General * * * ghall represent
the State in all suits and pleas in the Su-
preme Court of the State in which the State
may be a party ¥’

“Question No. 2: When under authority
of law an election is a prerequisite step or
condition upon which 4 municipality, or
quasi-municipality may come into existence,
or have increased or diminished powers as
such, is an action to contest such an elec-
tion as provided in said articles 3069 and
3070 an attack upon such municipality or
quasi-municipality within the meaning of
the numerous decisions of the Supreme
Court, well exemplified by the decision in
the City of El Paso v. Ruckman, 92 Tex.
86, 46 S.W. 25, 26, to the effect that ‘the
validity of the incorporation can only be




determined in a suit brought for that pur-
pose in the name of the state, or by some
individual under the authority of the state,
who has a special interest which is affected
by the existence of the corporation’?

“Question No. 3: If, contrary to our
view, the answers to questions Nos. 1 and
2 are not completely determinative of the
question 6f the constitutionality of the
said statutes, then are said statutes uncon-
stitutional insofar as they purport to au-
thorize a resident, or number of residents,
to contest the character of election therein
_ provided in an action to which the county
attorney of a county or the district attorney
of the district is required to be the con-
testee?”

The above questions are accompanied by
copy of the opinion of the Court of Civil
Appeals above mentioned, and the certifi-
cate is in all respects in conformity with
the rules of this court and applicable stat-
utes.

* Contestants contend that they have capa-
city to contest this eléction under section 8
of article 5 of our Constitution, as such
constitutional provision is effectuated by ar-
ticles 3069 and 3070 of our 1925 Revised
Civil Statutes. Before proceeding further,
we deem it proper to quote the above con-
stitutional statutory provisions.

Section 8 of article 5 of our Constitution,
so far as applicable here, reads as follows:
“The District Court shall have original
jurisdiction * * * of contested elec-
tions.”

Articles 3069 and 3070, R.C.S., supra,
read as follows:

“Art. 3009. Other contested elect1ons——
If the contest be for the validity of an elec-
tion held for any other purpose than the
election of an officer or officers in any coun-
ty or part of a county ‘or precinct of a
county, or in any incorporated city, town
or village, any resident of such county, pre-
cinct, city, town or village, or any number
of such residents, may contest such election
in the district court of such county in the
same manner and under the same rules, as
far as applicable, as are prescribed in this
chapter for contesting the validity of an
election for a county office.”

“Art. 3070. Parties defendant—In any
case provided for in the preteding article,
the. county attorney of the county, or if
there is no county attorney, the district at-
torney of the district, or the mayor of the
city, town, or village, or the officer who de-

clared the official result of said election, or
one of them, as the case may be, shall be
made the contestee, and shall be served with
notice and statement, and shall file his reply
thereto as in the case of a contest for
office; but in no-case shall the costs of such
contest be adjudged against such contestee,
or against the county, city, town or village
which they may represent, nor shall such
contestee be requ1red to give any bond upon
an appeal” :

As shown by the opinion of ‘the Court
of Civil Appeals, which accompanies this
certificate, the above articles of our pres-
ent civil statutes were, “respectively, ar-
ticles 3077 and 3078, R.S.1911, articles 1804t
and 1804u, R.S.1895, and articles 1752 and
1753, R.S.1879. They have, therefore, pur-
ported to be the law for at least 58 years.”

«An examination of section 8 of article 5
of our Constitution, as ‘it existed prior to
1891, will disclose that it contained no ex-
press provision giving the district court
jurisdiction of contested elections. Such
jurisdiction, however, was expressly con-
férred by amendment adopted in that year.
An examination of the decisions of this
court will disclose that, though the statutes
above quoted were first enacted long” prior
to the adoption of the 1891 constitutional
amendment just mentioned, it was uniform-
1y held by this court prior to such adoption

‘that the district court was without jurisdic-

tion, generally speaking, to try contested
election cases. State ex rel. Jennett v.
Owens, 63 Tex. 261; Ex parte Towles, 48
Tex. 413; Williamsoh v. Lane, 52 Tex. 335;
Ex parte Whitlow, 59 Tex. 273. In spite of
this rule, however, which existed prior. to
1891, it was held by this court that the dis-
trict court did have jurisdiction to hear and
determine a suit for the title and posses-
sion of an office. This holding was based
upon the further holding that an office of
profit is not only a franchise, but is prop-
erty. In this connection, it was held that,
if in a direct proceeding t6 recover an

.office it became necessary for the plaintiff

to trace his right or title thereto through
an election, the court had jurisdiction to go
behind the returns and ascertain who was,
in fact, lawfully elected. State ex rel.
Jennett v. Owens, supra.

The holding that the district court did not
have jurisdiction to try contested election
case$, not involving title to and possession
of an office, prior to the adoption of the
1891 amendment to section -8 of articlé 5
of our Constitution was based on the hold-
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ing that such article did not cover or apply
to such cases. Generally speaking, it was
held that: “These decisions proceed mainly
upon the common ground that such a pro-
ceeding is not a suit, complaint or plea
wherein the matter in controversy is valued
at or amounts to $500 exclusive of interest.”
State ex rel. Jennett v. Owens, supra. As
to the jurisdiction of district courts to hear
election contests which did not involve the
title and possession of an office prior to
1891, we quote further from the opinion in
the Jennett Case:

“These were determined not to be suits
or controversies between parties involving
any particular amount or value. The judg-
ment would not have determined, in favor
of the one party as against the other, any
matter of private right; but only a matter
of public policy, which, without an express
grant of authority by the constitution vest-
ing jurisdiction in the judiciary, belonged
to the legislative branch of the government.

“The constitution gives the legislature
the power to regulate the manmer of .re-
moving county scats. It also requires the
legislature to enact laws for determining
whether the sale of intoxicating liquors
shall be prohibited within prescribed limits.

“Tt is part of the public policy of the
state that county seats shall be located to

best suit the convenience of the people of.

the county. >

“It pertains to the police powers of the
legislature to hawe the sale of ‘spirituous
liquors prohibited in any locality where the
reople think it would subserve the interests
of morality and good government that this
should be done.

“When an election is held under the au-
thority of the legislature for either of these
purposes, its indirect result may be to depre-
ciate the value of the property of a private
citizen by placing the county seat further
from it, or to destroy a profitable business
in the sale of ardent spirits. But every
citizen holds his property subject to the
constitutional right of the legislature to
enact laws of this kind. That it is depre-
ciated in value by a change of county seat
is a natural result contemplated by the or-
ganic law, and is but one of the sacrifices
that the individual must suffer for the
public good. That a trade ‘which the con-
stitution contemplates may be so injurious
to good morals and public order that the
people may wish to suppress it in a particu-
lar locality is embarked in by a citizen
gives him no right in it that cannot be taken

from him for the bettei police regulation
of the vicinity. The question, therefore, as
to whether such an election was legally or
illegally conducted, reclates only to the
convenience, morals or good order of the
particular community. When determined,
1no more is decided than that the people
voted to have their seat of justice at one
place rather than another; or that spiritu-
ous liquors should or should not be sold
within certain limits. This is not a judicial
question over which a contest may be made
in the district court. It is not a case be-
tween parties in which a judgment can be
rendered in favor of one as against the
other, such as the district courts have au-
thority to enter up. The judgment would
only amount to a declaration that the result
of an election was different from what
the authorities having it in charge had
pronounced it to be. This might result in-
cidentally in benefit or damage to some
citizen, but it is not rendered upon that
ground, or for the sake of restoring a
right to the injured party; mnor is it enforc-
ed by any process issued from the court
where the judgment is pronounced.”

Even after the adoption of the con-
stitutional amendment of 1891 giving dis-
trict courts jurisdiction to try “contested
elections” actions it was held that such
provision was not self-executing, because it,
within itself, prescribes no rules or legal
machinery by which such jurisdiction may
be enforced. It was also held that “con-
tested elections” cases were not civil suits
or causes, and therefore could not be tried
by the procedure provided in such cases.
In other words, if the suit is simply to con-
test an election, and does not .involve the
title and possession of an office, it is still
a proceeding legislative in its nature. Odell
v. Wharton; 87 Tex. 173, 27 S.W. 123,

It is not contended that articles 3069 and
3070, supra, have not been properly re-
enacted since the adoption of the amend-
ment of 1891, supra, conferring jurisdiction
on our district courts to try “contested elec-
tions.” Also, we think it cannot be said
that we now have no statute effectuating
such amendment and prescribing rules By °
which the jurisdiction of the district courts
may be exercised. In this regard, it will
be noted that such statutes plainly provide
who can bring the contest action, and who
shall be made contestee. Also, such statutes
make the rules, so far as applicable, that
are prescribed for contesting the validity of
elections for county offices, govern contests




covered by such statutes. A refercnce to
the statutes governing election contests for
county offices shows that they furnish prop-
er procedural machinery for the conduct of
such trials.

As said by the opinion of the Court
of Civil Appeals in the case at bar, the
Legislature has the power to enact any law
that is not in conflict with the Constitution
of this state or of the United States, or
valid laws enacted by the latter. No comn-
tention is made by contestee that the above
statutes involve any federal -question.

Il 1f we properly interpret his Drief,
contestee contends that to give the above
statutes the construction that an election of
this character can be contested thereunder
would render them wunconstitutional and
void, because it would render them in viola-
tion of section 21 of article 5, and section
22 of article 4, of our Constitution.

Section 21 of article 5, supra, so far as
pertinent here, reads as follows: “Sec. 21.
* % % The county attorneys shall repre-
sent the State in all cases in the District
and inferior courts in their respective
counties; but if any county shall be in-
cluded in a district in which there shall
be a district attorney, the respective duties
of district attorneys and county attorneys
shall in such counties be regulated by the
Legislature.”

Section 22 of article 4, supra, so far as
pertinent here, reads as follows: “Sec. 22.
The Attorney General * * * ghall rep-
resent the State in all suits and pleas in the
Supreme Court of the State in which the
State may be a party.”

It is our opinion that articles 3069 and
3070, supra, do not violate the above con-
stitutional provisions. The jurisdiction con-
ferred upon the district courts to hear and
determine “contested elections” is legisla-
tive in its nature. We have already demon-
strated this. In other words, we have al-
ready demonstrated that the power and ju-
risdiction to hear and determine a contested

- election action is the power and jurisdic-
. tion to exercise a legislative function, and
that it is not a civil suit. Clearly, the
“cases” referred to in section 21 of article
S, supra, and the “suits and pleas” referred
to in section 22 of article 4, supra, have no
refercnce to “contested elections,” that is,
to the legislative actions previded by sec-
tion 8 of article 5, supra.

Il 1t is contended by contestee that ar-
ticles 3069 and 3070, supra, cannot be ap-

523

plied to actions to contest elections to au-
thorize the incorporation of school districts,
because the incorporation of a school dis-
trict embraces nothing more than the crea-
tion of a 'governmental agency, to wit, an
agency for the conduct of public schools,
and therefore the means by which it is un-
dertaken to be accomplished are matters of
general public concern, in which the indi-
vidual citizen, even though he be a trustee
of the district and a resident citizen, prop-

erty taxpayer, and qualified voter of such

county and district, has no justiciable inter-
est which is different from that of the gen-
eral public. If a justiciable interest is
required to enable the contestant to main-
tain this action, in ‘the sense that such in-
terest would be required to maintain an
ordinary civil suit, then this contention must
be sustained. When we consider, however,
that this is not a civil suit, and that the
statute confers the power or capacity on
these contestants to maintain this legisla-
tive action, and when we are unable to put
our finger on a single constitutional provi-
sion which prohibits the conferring of such
power, we are compelled to overrule this
contention. .If this ruling is in conflict with
the opinions in the cases of City of Goose
Creek ct al. v. Hunnicutt, 120 Tex. 471, 39
S.W.2d 617, and City of Goose Creek et al.
v. Hunnicutt, 118 Tex. 326, 15 S.W.2d 227,
we are constrained to overrule such cases
so far as they conflict with this opinion.
We think this opinion conflicts with no
other case decided by this couirt.

A reading of the two City of Goose Creek
Cases, supra, will disclose that the conclu-
sions there reached were bottomed upon
the assumption that mere “contested elec-
tions” actions, as are authorized to be tried
by district courts under the provisions of
section 8 of article 5 of our Constitution,
supra, are civil suits; that is, are “cases”
within the meaning of section 21 of article
5, and “suits and pleas” within the mean-
ing of section 22 of article 4, of our Consti-
tution, supra. When it is held that this is
not true, it must follow that the two City of
Goose Creek opinions are erroneous. A
further reading of these opinions will dis-
close that they cite in support of the con-
clusions thercin reached the cases of Staples
v. State, 112 Tex. 61, 245 S.W. 639; Maud
v. Terrell, 109 Tex. 97, 200 S.W. 375; Allen
v. Fisher, 118 Tex. 38, 9 SSW.2d 731. An
examination of such opinions will disclose
that none of them were in point in the City
of Goose Creek Cases, for the reason that
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none of them deal with “contested elections”
actions as defined by section 8 of article 5,
supra.

The very purpose of«the 1891
amendment to section 8 of article 5 of our
Constitution was to aid in the preservation
and enforcement of the purity of the con-
duct of elections. If this cannot be done,
then one of the very foundations of our
system of government may be seriously im-
paired. A constitutional provision which
aids in accomplishing a purpose so impor-
tant and so necessary should be liberally
construed, to the end that it may, within
reasonable bounds, accomplish the same.
The capacity conferred by articles 3069 and
3070 on certain parties to contest elections,
other than for the purpose of electing of-
ficers, is not based on any individual prop-
erty right; but upon the theory that a
remedy should be furnished, legislative in
its nature, whereby fraudulent elections
may be contested, and the wrong thereby
inflicted righted. Massay v. Studer, Tex.
Civ.App., 11 S.W.2d 227.

This opinion is ordered certified to the
Court of Civil Appeals as sufficiently an-
swering the above-quoted certified ques-
tions.

RAMIN v. COS!IO et al
No. 1717—6991.

Commission of Appeals of Texas, Section B.
Feb. 23, 19388.

King, Wood & Morrow and H. E. Cox,
all of Houston, for plaintiff in error.

Edgar Soule and Lewis Fisher, both of
Houston, for defendants in error.

MARTIN, Commissioner.

A judgment for damages growing out of
an automobile collision was entered by the
trial court in favor of defendants in error
against plaintiff in error. This judgment
was affirmed by the Court of Civil Appeals.
Ramin v. Cosio et al,, 85 S.W.2d 802.

The facts are fully stated in the opinion
of that court. Only those necessary to a
proper understanding of the question dis-
cussed will be mentioned by us.

Issues of negligence and of contributory
negligence were submitted, and prefaced
with the following as the only charge on
the burden of proof: “This case will be
submitted to you upon special issues, the
answers to which you will ‘'make as you
may find and believe the facts to be from
a preponderance of the evidence, by which
is meant the greater weight of the credible
testimony.”

The following is typical of the issues sub-
mitted: “Do you find that at and immediate-
ly before the collision Odean Ramin was op-
erating the Ford car at an excessive and
dangerous rate of speed ?”

Charges in substantially the same lan-
guage as the quoted prefatory charge have
been frequently condemned. It failed to
indicate within itself any burden of proof,
and might have been understood by the
jury as requiring a “no” as well as “yes”
answer from a preponderance of the evi-
dence in the quoted special issue, and others
similarly phrased.

The question has been fully considered
by Judge Critz in Texas Employers’ Ins.
Ass'n v, Lemons, 125 Tex. 373, 83 S.W.2d
658, and will not be further discussed.
Other similar holdings are: Baker wv.
Campbell, Tex.Civ.App., 81 S.W.2d 728;
Munves v. Buckley, Tex.Civ.App., 70 S.W.
2d 605; Harrison-Wright Co. v. Budd, Tex.
Civ.App., 67 S.W.2d 670; Brotherhood of
L. F. & E. v. Hall, Tex.Civ.App., 64 S.W.
2d 1044; Chicago, R. I. & G. Ry. Co. v.
Vinson, Tex.Civ.App., 61 SSW.2d 532; In-
ternational Shoe Co. v. Hachar, Tex.Civ.

. App., 60 S.W.2d 810; Eagle Star & British

Dominions Ins. Co. v. Head, Tex.Civ.App.,






