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ENNIS WATERWORKS v. CITY OF ENNIS.

(Supreme Court of Texas. March 13, 1912.)

1. ConstitutionAL LAw (§ 48*)—CoNSTRUC

TION OF STATUTES. -

If a statute is susceptible of two construc

tions, one placing it in opposition and another

in harmony with the Constitution, the latter

should prevail.

[Ed. Note.—For other cases, see Constitu

tional Law, Cent. Dig. § 46; Dec. Dig. § 48;*

Statutes, Cent. Dig. § 56.]

2. MUNICIPAL CoRPorATIONs (§ 684*) —

GRANTS-CONSTRUCTION.

Grants of public rights by municipalities

to individuals are strictly construed in favor

of the public against the individual.

[Ed. Note.—For other cases, see Municipal

Corporations, Cent. Dig. § 14S1; Dec. Dig. §

684.*]

3. MUNICIPAL Corporations (§ 6S6*) — Ex

CLUSIVE GRANT.

An exclusive grant will not be implied, un

less given by express terms or clear implica
tion.

[Ed. Note.—For other cases, see Municipal

Corporations, Cent. Dig. §§ 1483–1485; Dec.

Dig. § 686.”]

4. Monopolies (§ 6*)—PUBLIC WATER SUP

Pily—EXCLUSIVE FRANCHISE.

A municipal corporation is without the

power to grant an exclusive franchise to a wa

ter company, for Const. art. 1, § 26, provides

that the perpetuities of monopolies are contra

ry to the genius of a free government.

[Ed. Note.—For other cases, see Monopolies,

Cent. Dig. § 5; Dec. Dig. § 6.*]

5. MonopoliEs (§ 6*)—PUBLIC WATER SUP

PLY – EXCLUSIVE FRANCHISE– WHAT Con

STITUTES.

A municipality owning the source of a wa

ter supply and part of the mains granted to a

citizen, his heirs and assigns, the right and

privilege to supply the city and the inhabitants

thereof with water for domestic and other uses,

and for preventing and extinguishing fires, and

authorized him to use the streets for the lay

ing of mains. Held, that the grant was an ex

clusive one in the nature of a monopolistic

franchise, and so, invalid, because contrary to

Const. art. 1, § 26.

[Ed. Note.—For other cases, see Monopolies,

Cent. Dig. § 5; Dec. Dig. § 6.*]

Error to Court of Civil Appeals, Fifth Su

preme Judicial District. .

Suit by the City of Ennis against the En

nis Waterworks. From a judgment of the

Court of Civil Appeals (136 S. W. 513) af

firming a judgment for plaintiff, defendant

brings error. Affirmed.

G. C. Groce, for plaintiff in error. Spence,

Knight, Baker & Harris, for défendant in

error.

DIBRELL, J. This suit was instituted by

the city of Ennis, a municipal corporation,

on May 19, 1909, against Ennis Waterworks,

a private corporation, and A. M. Morrison,

a citizen of Ellis county, to cancel and annul

a certain contract, ordinance, and franchise

entered into and granted on March 19, 1900,

by the city of Ennis with and to the defend

ant Morrison, who transferred all his rights

under said contract, ordinance, and fran

chise grant to his codefendant, Ennis Water

works, and to cancel and annul all subse

quent ordinances and contracts entered into

by said city with either of said defendants.

The contract sought to be canceled and an

nulled pertained to a waterworks system for .

said city and its citizens, and the action was,

in addition to such cancellation and annul

ment, to require the defendants within a

reasonable time to remove their service pipes

from the public streets, alleys, and highways

of the city of Ennis, and to vacate their

use of the city's property, streets, alleys, and

highways, and to require the defendant, En

nis Waterworks, for a reasonable time after

such final decree, in case the city resumed

its possession of the service pipes in use

by it in its service to its own citizens, to

render the water service essential to the

health and safety of the inhabitants of the

city of Ennis, pending the completion by the

city of its municipal water plant in course

of construction.

The grounds upon which the city of Ennis

based its action seeking to cancel and annul

the contract entered into with the defendant

Morrison, and by him assigned to the de

fendant Ennis Waterworks, in addition to

the alleged failure to comply with certain

conditions of the contract and a partial

abandonment of it by defendants, are sum

marized in plaintiff's amended petition upon

which the trial proceeded, as follows:

“(a) Because the city of Ennis was with

out lawful authority to grant unto the said

A. M. Morrison a franchise of the tánor de

scribed having duration of 30 years, such

duration being unreasonable, tending to

create a perpetuity and embarrass the city

of Ennis in the exercise of its governmental

and municipal functions.

“(b) The city of Ennis was without au

thority to grant a franchise of the tenor set

forth, purporting to lease public property to

a private individual for private gain, and

purporting to grant to such private individ

uals for private gain easements in and upon

the public property, streets, alleys, and high

ways of the city of Ennis.

“(c) The city of Ennis was without author

ity to grant a franchise of the tenor de

Scribed, because same purports to create in

the grantee a monopoly, perpetuity, and ex

clusive and uncontrollable right, privilege,

and benefit, contrary to the inhibition con

tained in article 1, § 26, of the Constitution

of the state of Texas, which provides per

petuities and monopolies are contrary to the

genius of free government, and shall never

be allowed,’ and contrary to article 1, i 3.

of Said Constitution.

“(d) The city of Ennis was without au

thority to grant a franchise of the tenor

described, for that same creates, or tends to

*For other cases see same topic and section NUMBER in Dec. Dig. & Am. Dig. Key No. Series & Rep'r indexes



Tex.) 931ENNIS WATERWORKS v. CITY OF ENNIS

create, a monopoly and a perpetuity, a grant

of unreasonable duration, and one unreason

able, prejudicial, and hampering the city of

Ennis in the exercise of the functions im

posed upon it by law for the benefit of its

inhabitants.

“(e) The city of Ennis was without au

thority to enter into the alleged contract, be

cause same constituted an attempt on the

part of the city to surrender and barter

away, and on the part of the said Morrison

to obstruct, the legislative discretion im

posed by law upon the city for the benefit

of its inhabitants.

“(f) The city was without lawful author

ity to grant a franchise of the tenor de

scribed because the same would have the

necessary effect of limiting the legislative

authority and discretion of succeeding law

making bodies of the city of Ennis, and em

barrassing them in the exercise of that dis

Cretion which by law is imposed upon the

lawmaking bodies of such municipalities.”

The defendant Ennis Waterworks answer

ed by general demurrer, special exceptions,

general denial, and certain special pleas to

Show the contract valid. In addition to the

foregoing pleas, said defendant pleaded in

reconvention the indebtedness of the city of

Ennis to it for services performed under

the contract and accepted by said city in

the sum of $1,031, for which judgment was

asked. The defendant Morrison disclaimed

any interest under the alleged contract fur

ther than as a stockholder in said Ennis

Waterworks. The cause was submitted to

the court without a jury, and judgment ren

dered for the city of Ennis, canceling and

annuling the contract, together with the

grant of franchise and all rights accorded

thereby, and a recovery of all the property

held by defendant belonging to the city of

Ennis, together with the possession of all

Streets, alleys, and highways, lakes, and wa

ter mains, etc., and in favor of the defendant

Ennis Waterworks against the city of Ennis

for $1,050. The judgment, in addition to

making proper provision for the removal of

the property owned by the Ennis Water

Works, contained the following provisions:

"During the time of suspension of process

under this decree as above provided, the

present temporary possession and use by the

city of Ennis of that portion of the water

Supply system of the defendant corporation

now in use by the city and necessary to sup

ply the public with water and to prevent

fires may continue upon condition that the

city of Ennis pay to defendant Ennis Water

Works monthly, or into the registry of this

Court for its use, the reasonable value of

the use of same, to wit, the sum of $125.”

The cause was dismissed as to the defendant

Morrison upon his disclaimer. Upon appeal

to the Court of Civil Appeals of the Fifth

District the judgment of the trial court Was

on March 25, 1911, affirmed.

The trial court found the following facts,

which were adopted by the Court of Civil

Appeals, and about which there seems to

be no contention:

“(1) That on March 19, 1900, the city of

Ennis was, and for years prior thereto had

been, a duly incorporated city, and municipal

corporation, located in Ellis county, Tex.,

and incorporated as a city under the general

laws of this state, and on and prior to that

date was exercising its corporate functions

in the territorial area authorized by its act

of incorporation, and that on that date it

had, and still has, a population exceeding

5,000 inhabitants, and a corporate area of

several square miles. That within its limits

are the lines of two systems of railway,

namely, the Houston & Texas Central Rail

way and the Texas Midland Railway Com

pany, and divers cotton gins, an oil mill, di

vers banks, mercantile establishments, homes,

hotels, and other public institutions.

“(2) That on March 19, 1900, the city of

Ennis owned, and ever since has owned, two

large reservoir sites and lakes of impounded

water, together with land pertaining thereto

which will be hereafter referred to as the

“New Lake' and the “Old Lake,” and at the

same time the said city owned, and still

owns, about 8,000 feet of valuable cast-iron

8-inch water main, which connected said

“New Lake," with a distribution system in

said city then owned by defendant A. M.

Morrison. And on said day of March, 1900,

the water supply of said city of Ennis and

its inhabitants and industries, including di

vers railways, cotton gins, and oil mills, busi

ness houses, residences, and other institu

tions of the city, was being taken from the

reservoirs above mentioned, and distributed

through said distribution system owned by

said Morrison, and Said lakes and mains

were then and are now worth $10,000.

“(3) That on March 19, 1900, the then

city council of the city of Ennis passed an

ordinance purporting to give and grant unto

defendant A. M. Morrison, his heirs and as

signs, for a term of 30 years, the right and

privilege to supply to the city of Ennis and

the inhabitants thereof and for territory ad

jacent thereto, with water for domestic and

other uses, and for preventing and extin

guishing fires, under certain terms, condi

tions, and limitations, in such ordinance set

out, and by such ordinance the mayor and the

city secretary of said city were authorized

and directed to enter into a contract with

said Morrison according to the terms of said

ordinance if accepted by him, and to sign

and acknowledge such papers and documents

as might be necessary to perfect and carry

out such contract. I further find that said

A. M. Morrison accepted the terms and con

ditions of the ordinance above mentioned,

and that on the 22d day of March, 1900, he

for himself and Charles B. Lewis, mayor of

the city of Ennis, and C. M. Banner, secre
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tary of said city, for and on behalf of said

city, entered into a contract in accordance

with the terms and conditions of said ordi

Inance. -

“(4) I further find that, immediately fol

lowing the execution of the contract above

mentioned, the defendant Morrison proceed

ed thereunder to furnish water to the city

of Ennis, its inhabitants, and the inhabi

tants of the vicinity of said city, and located

upon the lands of the city divers structures,

pumping plants, engine rooms, etc., the Water

furnished by him being taken from the

above-mentioned lakes or reservoirs belong

ing to the city of Ennis, and that he con

tinued thus to furnish water to said City,

its inhabitants, and the inhabitants of the

vicinity, until about the 4th day of Febru

ary, 1901, when by deed of that date he

assigned to the defendant Ennis Water

works, a corporation fully incorporated un

der the laws of this state, all of his rights

under the ordinance and contract above men

tioned, together with the physical properties

which he had erected for use in connection

with such contract, and his distribution

plant through which such water was being

supplied, and since such assignment Said

Ennis Waterworks has been furnishing to

said city of Ennis, its inhabitants, and the

inhabitants of adjacent territory, water from

said lakes, claiming the right to do so as

assignee of said Morrison of his rights under

the contract and franchise ordinance here

inabove mentioned, and claiming no other

right to do so, and said Ennis Waterworks

was so acting and so furnished water when

this suit was instituted on, to wit, the 19th

day of May, 1909. '

“(5) I further find that on April 22, 1909,

the city of Ennis passed the ordinance which

in substance declared null, void, and for

feited the rights and franchises undertaken

to be conferred upon A. M. Morrison and

his assigns by the franchise ordinance of

March 19, 1900, above spoken of, and the

above-mentioned contract entered into under

the same, claiming that the rights attempted

to be conferred by such franchise ordinance

and contract were illegal, and without au

thority of law, and contrary to the Consti

tution and laws of this state, and also that

such rights had been forfeited because of

alleged nonuser and misuser.

“(6) I further find that on the 15th day

of March, 1910, the city of Ennis, through

its city council, enacted a further ordinance,

declaring, in substance, that all the fran

chises and rights claimed by defendant here

in, A. M. Morrison, and Ennis Waterworks,

or either of them, as original grantees, or

assignees under any ordinance, resolution, or

other acts of said city council, or supposed

authority of any contract or purported con

tract, based thereon, were illegal, without

authority, and coutrary to the Constitution

and of the laws of this state, and were for

feited for misconduct and misuser, etc.

“(7) I further find that some time before

the institution of this suit the city of Ennis

began the construction of a system of water

works of its own, in the course of which

it has drilled artesian wells, constructed a

reservoir, and done other work towards the

construction of an independent water system

of its own, and that to meet an emergency

caused by depletion of water supply in the

city lakes, some time since, the defendant

corporation turned over to the city for its

use, in connection with its artesian wells

and reservoir, a portion of its distributive

system, while it retained the remainder of

Such system and the city main mentioned in

the franchise ordinance and contract, and

that through the different portions of the

System as thus divided the city and defend

ant Ennis Waterworks have been supplying,

and are now supplying, the city, its inhabi

tants, and industries with water, partly from

said lakes and partly from said artesian

wells; and I further find that in order that

the city of Ennis, its inhabitants, and in

dustries may be supplied with the necessary

water for domestic use, and for the pre

vention and extinguishing of fires, and other

proper uses, it is necessary that this tenta

tive arrangement be continued for a reason

able time, until there is an adequate supply

of water in said lakes, or until the city shall

have had a reasonable time within which to

complete its water system, and I find six

months to be a reasonable time for such

completion, and that a fair arrangement in

this regard is that the city pay $125 per

month in excess of the rental value of its

mains used by the defendant corporation for

the use of that portion of the plant used by

the city, and belonging to such defendant

corporation, but this tentative arrangement

should be, and is, held subject to the fur

ther orders of the court as circumstances

may change, and I find this suit to be a

legal demand by the plaintiff against the

defendant for full restitution of possession

and use of all property of the city, the pos

Session or use of which is claimed by the

defendants or either, under the franchise

Ordinance and contract herein in issue.

“(8) I find that the defendant Ennis Wa

terworks has furnished the city of Ennis wa

ter for which said city is justly indebted to

it the Ennis Waterworks in the suiu of

$1,050, in excess of all payments made by

the city, or other claims of a pecuniary na

ture which it has against said Ennis Water

WorkS.”

Upon the foregoing findings of fact, the

trial court held that the contract in issue

should be forfeited as prayed for.

It will not be necessary to a thorough un

derstanding of the questions involved in this

controversy to set out in full the contract

entered into by and between the city of En
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nis and A. M. Morrison, as authorized by

the city council of the city of Ennis, and

we will only reproduce such portions of said

contract as we think will fairly give a com

prehensive understanding of the points de

cided herein.

Those sections of the contract thought to

be essential to a proper understanding of the

questions involved are as follows: .

“Section 1. The said city of Ennis does

hereby give and grant unto A. M. Morrison,

a citizen of the city of Ennis, Texas, his

heirs and assigns, for the term of thirty

years from the date of the adoption of this

ordinance the right and privilege to supply

the city of Ennis, and the inhabitants there

of (and of the territory adjacent thereto)

with water for domestic and other uses and

for preventing and extinguishing fires.

“Sec. 2. The said A. M. Morrison, his

heirs or assigns, is hereby authorized and

empowered to establish, construct, maintain

and operate a system of waterworks in or

adjacent to the city of Ennis, to receive, take

and store, conduct and distribute water

through said city and adjacent territory; to

construct and extend mains and pipes through

all the streets, alleys, public grounds and all

places under the control of said city of En

nis, and we hereby ratify and approve the lo

cation of all machinery, mains and pipes now

laid or in use; to erect and maintain all en

gines, machinery and all other appliances

necessary for the proper conduct of said

Waterworks and for supplying said city and

the inhabitants thereof, and of adjacent ter

ritory, with water for domestic, manufactur

ing, extinguishing fires and other purposes.”

“Sec. 4. The city of Ennis hereby con

tracts with the said A. M. Morrison, his

heirs and assigns, and agrees to rent and

does rent of him thirty five (35) double-noz

zle fire hydrants, as the same are now locat

ed for extinguishing fires, at a rental of

twelve hundred ($1,200.00) dollars per annum

payable monthly in advance; and the city

Council for the purpose of providing for the

payment of all such hydrant rental shall

levy, collect, and appropriate annually a

sufficient sum of money to cover the amount

to become due under this contract.

“Sec. 5. At any time the city council

shall direct, said A. M. Morrison, his heirs

Or assigns, shall make extensions to the

mains provided that the amount of such ex

tension shall not exceed two thousand (2,000)

feet per annum unless said Morrison, his

heirs or assigns, shall consent thereto; and

Provided further that a double-nozzle and

Steamer connection fire hydrant shall be lo

cated on every 1,000 feet of such extension,

for which hydrants the city of Ennis con

tracts and agrees with said Morrison, his

heirs and assigns to pay him a rental of for

5 ($40,00) dollars each per annum, payable

ºn the manner, at the same time and by the

*eans provided in the preceding section.”

“Sec. 7. The city of Ennis hereby grants

to the said A. M. Morrison, his heirs or

assigns, the right and privilege to take all

the water that may be required for the pur

poses above enumerated from the reservoirs

or lakes situated as follows: (a) The reser

voir known as the “Old Lake,” situated north

west of the city of Ennis, Texas, being a part

of the I. D. Sheppard survey and adjoining a

certain 73.3 acre tract of land owned by the

H. & T. C. R. R. Co. (b) The reservoir

known as the ‘New Lake,” also situated

northwest of the city of Ennis, and being on

the same tract of land contracted for by the

city of Ennis from Mark Latimer on the 17th

day of January, 1895, to deed to which ref

erence is here made for a fuller description.

Together with the right of way through all

the grounds adjacent to said lakes and own

ed by the city, subject to the contracts here

tofore entered into by and between the city

of Ennis and the Houston and Texas Central

Railroad Company with reference to the use

of water by the said railroad company out

of said lakes. The further privilege is grant

ed to the said Morrison, his heirs and as

signs, to enter in and upon said tracts of

land upon which said reservoirs are situat

ed, and to erect thereon machinery and im

provements necessary for the conducting of

said water business.

“Sec. 8. The city of Ennis in consideration

of the sum of fifty ($50.00) per month paya

ble to it on the first day of each month in

advance hereby lets and leases to the said A.

M. Morrison, his heirs and assigns, during

the term of this contract, about 8,000 feet of

8-inch water main belonging to the said city

of Ennis and laid by it from the pumping

station at said New Lake to a junction with

his mains near the standpipe.

“Sec. 9. The Said A. M. Morrison shall

furnish water to the citizens of Ennis at a

rate not to exceed the average of water rates

of cities in Texas of population approximate

ly the size of Ennis.

“Sec. 10. The city of Ennis reserves to it

self the right to acquire by purchase and be

come the sole owner of said waterworks sys

tem at the expiration of five years, or in

periods of five years thereafter, upon giving

twelve months notice of such intention, and

upon paying therefor to the owners thereof

the value of Said property at the time of said

purchase. Franchise having been given with

out consideration not to be valued in this

appraisement. And such value shall be as

certained by appraisement, each party to

select a disinterested and competent person

for that purpose, and if the said appraisers

fail to agree they shall select an umpire to

act with them, which said umpire shall pass

upon the points of disagreement between the

two said appraisers.” -

It is assigned as error “that the Court of

Civil Appeals erred in holding that under the

facts found by it, which were the same that
w
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had been found by the trial court, the de

fendant in error was entitled to a judgment

of forfeiture, as prayed for and in affirming

the judgment of the trial court.”

The questions presented for decision are

purely of law. The contract itself is so simi

lar in its terms and language to the con

tract in the case of the City of Brenham v.

Brenham Waterworks Company, 67 Tex. 542,

4 S. W. 143, that we can say with accuracy

there is no substantial difference in the two

contracts, except in respect to the length of

time they were to exist, and the ceding of

certain substantial rights and privileges un

der the present contract not contained in the

Brenham contract. If this court is to adhere

to the holding in the Brenham Case, then we

are forced to the conclusion that the judg

ment of the Court of Civil Appeals should

be affirmed, for there is no possible theory

upon which this case can be distinguished

from the Brenham Case. This statement

will receive verification by a comparison of

the two contracts, as set out in the opinions

in the two cases. The Brenham Case upon

the questions arising in this case is the lead

ing authority in this state, and since its ren

dition not only has it been approved in its

announcement of the general principle that

contracts by Inunicipalities granting exclus

ive rights and privileges for long periods of

time are contrary to the Constitution and

general policy of the law of this state, but

also it has been approved as announcing a

correct rule of construction placed upon

specific language. To such an extent has

that case been cited, discussed, and approved,

not only in relation to the general principles

of law announced against monopolies and

perpetuities, but as to the legal effect to be

given the language in which the contract is

couched, that we are not willing to say the

interpretation there given the language grant

ing the right and privilege for a great length

of time to furnish and supply the city and

its inhabitants with water has not become,

at least in this jurisdiction, a rule of con

struction worthy to be observed and adhered

to. The doctrine in the Brenham Case has

been cited with approval by this court in the

following cases: Altgelt v. City of San An

tonio, 81 Tex. 436, 17 S. W. 75, 13 L. R. A.

383; City of Austin v. Nalle, 85 Tex. 520, 22

S. W. 668, 960; Edwards County v. Jennings,

S9 Tex. 621, 35 S. W. 1053; Hartford Fire

Insurance Co. v. City of Houston, 102 Tex.

317, 116 S. W. 36. It is worthy of note

that the personnel of the court was partially

changed in each of these cases from what it

was when the Brenham Case was decided.

This observation is made in view of the in

sistency of learned counsel for plaintiff in

error that the Brenham Case stands alone in

its enunciation of legal principles relating to

constitutional and contractual construction.

[1-3] It is desirable to state that we rec

ognize the well-established rules of statutory

construction, which are in a sense applicable

in construing contracts, to the effect that if

such statute is susceptible of two construc

tions, one of which places it in opposition

to and the other in harmony with the Con

stitution, the latter should be adopted (State

v. G., H. & S. A. Ry. Co., 100 Tex. 153, 97 S.

W. 71; Texas Cent. R. R. Co. v. Marrs, 100

Tex. 530, 101 S. W. 1177; Morgan Bros. v.

M., K. & T. Ry. Co. of Tex., 50 Tex. Civ.

App. 420, 110 S. W. 985), and that the grants

of public rights by municipalities to individu

als are to be strictly construed in favor of

the public as against the individual, and that

an exclusive grant will not be implied unless

given by express terms or by clear implica

tion (Stein v. Bienville Water Supply Co.,

141 U. S. 67, 11 Sup. Ct. S92, 35 L. Ed. 622;

City of Vicksburg v. Vicksburg Water Co.,

202 U. S. 453, 26 Sup. Ct. 660, 50 L. Ed. 1102,

6 Ann. Cas. 253). We do not think the appli

cation of these rules of construction to the

contract under investigation will warrant the

conclusion that the contract entered into by

the city of Ennis with Morrison is not ex

clusive in its terms, and therefore not ob

noxious to the Constitution (section 26, arti

cle 1) that “perpetuities and monopolies are

contrary to the genius of a free government,

and shall never be allowed.”

[4] We deem it unnecessary to discuss the

proposition that if the contract in question is

by its terms necessarily exclusive, and grants

the right and privilege to the waterworks

company to supply the city of Ennis and its

inhabitants with water for the period of 30

years with no power in the city to grant to

others the right to compete in supplying its

inhabitants with water, or to exercise its leg

islative authority to furnish water for its

own use and the use of its citizens, it would

be repugnant to the constitutional provision

of this state, as above quoted. Whatever

may be the law of other states, it is indisput

ably the settled policy of this state that mo

nopolies and perpetuities shall not exist under

sanction of law. It is therefore the duty of

our courts to strike down with mailed hands

every contract, whether granted under legis

lative or in the exercise of municipal author

ity, where exclusive rights and privileges are

granted, to the inconvenience or detriment of

the public interest. We are not called upon

to defend the wisdom or the policy of our

law in its condemnation of monopolies, and

it is enough to say that the business of the

world in its general operation has created a

difference in commercial standing which has

been produced more from monopolistic ad

vantages secured by favor or inadvertence

than by skill, industry, or any other econom

ical principle known to man.

[5] The main question then for our de

termination is whether or not the contract.

the subject of this investigation, by its ex

press terms or by necessary and clear impli

cation, grants the exclusive right and privi
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lege to the waterworks company to furnish or

supply water to the city of Ennis and its

citizens for a period of 30 years. If it does,

it is void; otherwise it is valid. We are not

able to appreciate the criticism aimed at the

opinion of that most accomplished and pro

found jurist, Judge Stayton, in the Brenham

Case, that it stands solitary and alone in the

judicial realm of this country. It does not,

as we think, stand alone in the sense that

any court of last resort in this country has

ever announced a doctrine contrary to that

stated in that opinion. So far as we have

been able to ascertain from a most diligent

Search and examination of both text-books

and cases, we have found no authority an

nouncing a doctrine contrary to that of the

Brenham Case where the contract was the

same, and a constitutional or statutory pro

vision existed against monopolies and per

petuities as in this state, except the opinion

of Judge Pardee in the case of Bartholomew

v. City of Austin, 85 Fed. 359, 29 C. C. A.

568, and the statement of Judge Taft in his

opinion in the case of Cunningham v. City of

Cleveland, 98 Fed. 657, 39 C. C. A. 211, that

he would not follow the Brenham Case in the

event the case he was considering was not

distinguishable from it.

It is significant that in the only case where

a contrary doctrine to that of the Brenham

Case has been declared no analysis of the

Contract has been made in the opinion and

no substantial ground given why the lan

guage of the contract does not import the ex

istence of an exclusive grant of rights and

Privileges. The statement, unsupported by

reason, is made that there is nothing in the

contract to prevent the city of Austin from

granting the right to others to lay mains and

pipes in the streets and alleys of the city for

the purpose of selling water to its citizens.

This is true of all the other cases to which

reference has been made in the able and ex

haustive brief of plaintiff in error's learned

Counsel, and in the cases referred to in the

opinion of Judge Pardee, except the three

cases of the city of Brenham, the city of Aus

tin, and the city of Ennis. These three cases

are distinguishable from all the other cases

in the fact that in addition to the grant of

the right to lay pipes and mains in all streets

and alleys of the city for the purpose of fur

nishing water to the city and its inhabitants,

which does not deny the authority to grant

a similar right to other citizens, it grants

for the specified period “the right and privi

lege to supply the city and its inhabitants

with water for domestic and other uses and

for the purpose of extinguishing and prevent

ing fires.” This latter clause is the distin

guishing feature of the three cases named

from all the other cases to which citation

has been made.

It is reasonable to assume the contracting

Parties had some purpose in the provision in

the case at bar as set out in section 1, as giv

ing some additional force to the other section

granting the right to the use of the streets

for the construction of a waterworks system

and its equipage for the purpose of selling

water to the city and its inhabitants. If no

exclusive right and privilege was intended, to

be given by the contract, then the section

granting the right to the streets and alleys

of the city in which to construct and equip

a system of waterworks for the purpose of

selling water to the city and its citizens was

complete, and there arose no necessity for the

other provision granting “for the term of

thirty years the right and privilege to sup

ply the city of Ennis and the inhabitants

thereof with water for domestic and other

uses and for the purpose of extinguishing and

preventing fires.” The right to sell water to

the inhabitants of the city of Ennis and to

the city was a natural and inherent right fin

Morrison, as it existed in every other citi

zen, and no authority to exercise that right

was required to be secured from the city of

Ennis, but as the exercise of the right to use

the streets and highways of the city for the

purpose of delivering the water he had the

inherent right to sell was another question.

The contract with Morrison giving him the

right to lay his water mains and pipes in the

streets of the city of Ennis was valid, as

such right was not in any sense exclusive.

There is nothing in this grant to prevent the

city from making a similar grant to any oth

er citizen who might apply for such right.

The contract, however, does not stop with

the grant of franchise to use the streets and

alleys for laying mains and pipes for the

purpose of conducting water to be furnished

the city of Ennis and its inhabitants. It goes

further, and, in addition to the grant of

franchise, grants the right and privilege to

Morrison, his heirs and assigns, for the term

of 30 years “to supply the city of Ennis and

the inhabitants thereof with water for do

mestic and other uses and for preventing and

extinguishing fires.” The additional grant

and the right and privilege to supply the city

and its inhabitants with water, taken in con

nection with the specific language used, im

ports necessarily the idea of exclusiveness.

What authority would remain to the city of

Ennis if this contract was valid to grant to

any other citizen the right to lay mains and

pipes in the streets of Ennis for the purpose

of furnishing or selling water to its citizens?

Could it not be successfully contended by the

waterworks company, as assignee of Morri

son, that under contract the city of Ennis had

granted it the right to supply such city with

water, and therefore there exists no author

ity to give such right to another. Would it

be a sufficient answer to say, You were by

the terms of the contract simply given the

right to construct a system of waterworks

in the streets and highways of the city of

Ennis for the purpose of enabling you to

deliver water to those to whom you have
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contracted to sell water, and the further

right and privilege was given you by the con

tract to sell water to the city and its inhab

itants for the term of thirty years? It seems

to us clearly this contention would not be

tenable. The waterworks company would

answer with a perfect defense that it is oth

erwise “nominated in the bond,” since the

right to sell water to the citizens of Ennis

was a natural and inherent right, not subject

to license, and not required to be granted by

the city.

Construing this contract, we think it is

not only essential, but proper, to consider the

peculiar language used by the contracting

parties. However, we do not feel called up

on to enter into any further discussion of

the subject of the nature of the contract in

his case, as it has been construed by the

renham Case, which authority has stood

the acknowledged law of this state for 25

years. At the time the contract in the case

at bar was entered into, the Brenham Case

had been promulgated for over 13 years, and

had been approved by all the cases hereto

fore cited. It had placed upon a similar con

tract a rule of construction, and announced

the general policy of the law of this state

that was well known to its bar and people.

No rights could have innocently accrued to

the plaintiff in error demanding a change of

the law to meet a great and imperative ne

cessity. If a harsh rule of construction had

been announced, it was not placed under a

bushel, but set upon a hill. Such contract

had been declared repugnant to the Constitu

tion, and the provisions of that instrument

declaring monopolies and perpetuities Con

trary to the genius of a free government

had received a definite construction.

It is urged that this court should overrule

the Brenham Case, and we are admonished

that the courts of the United States will not

follow the ruling of this court, if the Bren

ham Case is held to be the rule of construc

tion as to the case at bar, and are referred

to the Bartholomew Case. The contract in

that case, it is true, was very similar to that

in the Brenham and in the case at bar; and,

while the Circuit Court of Appeals refused to

follow the Brenham Case, such refusal was

based upon the fact that the contract with

the city of Austin by Bartholomew had been

in force for five years and bonds had been

issued and floated, secured by a lien of the

waterworks, before the decision in the Bren

ham Case had appeared. The position there

assumed by Judge Pardee is not without

great force, and does not in the slightest de

gree indicate a want of due regard for the

rulings of this court upon questions of local

state policy and state constitutional con

struction. The same reasoning, however,

for not following the Brenham Case in the

Bartholomew Case, does not exist here, for,

when the city of Ennis contract was entered

into, the rule in the Brenham Case as here

...tofore stated had existed for a period of 13

years, and was at that time well known to

the bar of Texas.

We desire to quote from the opinion of

Judge Pardee for the purpose of showing

the principal reason why the ruling in the

Brenham Case was not followed by the Unit

ed States Circuit Court of Appeals: “There

is a long line of cases that affirm the inde

pendence and freedom of contracts like the

one under consideration from the objection

that they are void because a supposed monop

oly is embodied in them, and many are cited in

the briefs; but a review of them is not es

sential to illustrate our views, which are that

the contract forming the basis of the plain

tiff's action in this case cannot, and ought not

to, be construed as in any just sense granting

an obnoxious exclusive privilege, or as grant

ing to the city water company any monop

oly inhibited either by public policy or by

the provisions of the Constitution of the state

of Texas, wherein it is declared that “per

petuities and monopolies are contrary to

the genius of free government, and should

never be allowed.” Ordinarily this would be

conclusive in this case, but we find that five

years after the rights in question were grant

ed to the city water company, under a gen

eral state of the law that such contracts

were meritorious and valid, and after the

induced and necessary capital had been in

vested, the works organized and accepted by

the city of Austin, and negotiable bonds had

been floated on the market, secured by mort

gage on said works, with the direct consent

of the city of Austin, as evidenced by the

provisions of the contract, the Supreme Court

of the state of Texas in the City of Brenham v.

Brenham Water Company, 67 Tex. 542, 4 S.

W. 143, in dealing with a contract in all ma

terial respects similar to the one involved in

this case, held that, although no exclusive

privilege was in terms granted, yet necessar

ily the effect of the contract was to grant

an exclusive privilege, and, further, that the

contract thus necessarily granting an ex

clusive privilege was the granting of a Ino

nopoly, in violation of the Constitution of

the state of Texas. The opinion filed in the

case by the learned Supreme Court was very

elaborate, and purports to review the general

jurisprudence on the subject; but for the

reasons hereinbefore given, with all respect,

we are compelled to differ from the reason

ing and conclusion of the court."

It is contended that the Brenham Case

has been overruled by the case of Walla Wal

la v. Walla Walla Water Co., 172 U. S. 1,

19 Sup. Ct. 77, 43 L. Ed. 341. We do not

think this is true. That case is not analo

gous to the Brenham Case nor to the case at

bar. From the statement of Mr. Justice
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Brown in the Walla Walla Case the grant

of the city of Walla Walla to the water com

pany was in these words: “The right to lay,

place, and maintain all necessary water

mains, pipes, connections, and fittings in all

the highways, streets, and alleys of said city,

for the purpose of furnishing the inhabitants

thereof with water." This grant was for 25

years, but under direct legislative authority

granting the city in its charter such power

with the proviso that such rights or privi

leges should “not be exclusive, nor prevent

the council from granting the same right to

others.” The grant in the case at bar and

in the Brenham Case is as has been shown

more than a grant to lay pipes in the streets

for periods of 25 and 30 years to furnish

Water to the city and its inhabitants, but

there is a special grant of the right and priv

ilege to supply those cities and their inhab

itants with water for those periods. Justice

Brown in the Walla Walla Case distinguished

that from the Brenham Case, as is evident

from the following language made use of

by him: “Had the privilege granted been an

eXclusive one, the contract might be con

sidered objectionable upon the ground that

it created a monopoly without an express

Sanction of the Legislature to that effect. It

is true that in City of Brenham v. Brenham

Water Co., 67 Tex. 542 [4 S. W. 143], a city

ordinance granting to the water company

the right and privilege for the term of 25

years of supplying the city with water, for

which the city agreed to pay an annual rent

al for each hydrant, the Supreme Court of

Texas held to be the grant of an exclusive

privilege to the water company for the peri

od named. The decision seems to have been

rested largely upon the use of the words,

'privilege and supplying'—words which are

not found in the contract in this case. With

Out expressing an opinion upon the point in

Wolved in that case, we are content to say

that an ordinance granting a right to a wat

er company for 25 years to lay and main

tain water pipes for the purpose of furnish

ing the inhabitants of a city with water does

not in our opinion create a monopoly or

prevent,the granting of a similar franchise

to another company. Particularly is this so

When taken in connection with a further stip

ulation that the city shall not erect water

Works of its own. This provision is not de

Void of an implication that it was intended

to exclude only competition from itself, and

not from other parties whom it might choose

to invest with a similar franchise.”

We think the Court of Civil Appeals has

properly disposed of all the matters com

plained of by plaintiff in error, and, finding

no error in the judgment of that court, it is

ordered affirmed.

COOPER v. STATE.

(Court of Criminal Appeals of Texas.

28, 1912.)

1. CRIMINAL LAW ($ 1097*)—MoTION FOR

NEW TRIAL–EVIDENCE—REVIEW.

An objection that the verdict is contrary

to the law and the evidence cannot be con

sidered on appeal in the absence of a state

ment of facts.

[Ed. Note.—For other cases, see Criminal

Feb.

Law, Cent. Dig. §§ 2862, 2864, 2926, 2934,

2938, 2939, 2941, 2942, 2947; Dec. Dig. §

1097.*]

2. CRIMINAL LAw (§ 923*)—JURoR—PEREMP

TORY CHALLENGE–TIME.

Where a juror well known to defendant's

counsel, and whom he had peremptorily chal

lenged, in fact sat on the jury, but was not

discovered until the verdict was rendered, it

was too late then for defendant to take ad

vantage of the error as ground for a new trial;

§: juror having qualified himself on his voir

are.

[Ed. Note.—For other cases, see Criminal

Law, Cent.Dig. §§ 2225–22.37; Dec. Dig. § 923."]

Appeal from District Court, Grayson

County; J. M. Pearson, Judge.

Fred Cooper was convicted of burglary,

and he appeals. Affirmed.

C. E. Lane, Asst. Atty. Gen., for the State.

DAVIDSON, P. J. Appellant was convict

ed of burglary; his punishment being as

sessed at two years confinement in the peni

tentiary.

[1] 1. The insistence of appellant, con

tained in his motion for new trial, that the

verdict is contrary to the law and the evi

dence cannot be considered, for the reason

the record does not contain a statement of

the facts.

[2] 2. The second proposition relied upon

for reversal is that the juror Oxford, who

sat upon the jury, had been challenged by

appellant, and that he (appellant) did not

discover the fact that Oxford was upon the

jury until the return of the verdict. The

affidavit of Reeves, deputy district clerk,

is, in substance, that there were 28 jurors

on the list. Defendant challenged 7 peremp

torily, one of them being Oxford; the chal

lenges being exercised by running a pencil

mark through the name of the juror. The

state made four challenges in the same man

ner. After this was done, each side handed

the list to the affiant, and he, by comparing

the lists, selected jurors by writing down

the names of the first 12, beginning at the

top of the list, which had not been scratch

ed by either party. He further says that

on the list he made out the name of Oxford

did not appear. He was instructed by the

court to call the jury which had been select

ed, and that he did not call the name of

Oxford, but the name of C. L. Odneal, who

had been selected by both sides; that Od

neal did not sit as a juror in the case,

though he had been drawn and selected, but

*For other cases see same topic and section NUMBER in Dec. Dig. & Am. Dig. Key No. Series & Rep'r Indexes




