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GRAVES, Judge.

Appellant was convicted of a violation
of the liquor laws of Taylor County. It
was also alleged in the pleadings that he
had been twice before convicted of like of-
fenses. The jury awarded him a verdict
of six months in the county jail, hence this
appeal.

The two room house of appellant was
searched by Liquor Control Board agents,
and concealed in divers places there were
found ten pints of whisky, some of it un-
der the bed, some between mattresses, some
in the dresser, and some in the kitchen
cabinet. While the officers were making
the search, appellant, who was not at home
at the beginning of the search, drove up
to the house in company with a companion,
and immediately drove away, but was fol-
lowed by the officers. The State used two
officers alone as witnesses, whose testi-
mony was substantially as above. Appel-
lant’s wife then took the stand in his be-
half and testified that she lived with him,
and they had six children, the oldest ten
years old. That her husband had in the
past engaged in selling whisky, but that he
had quit, and had been working for the
sanitary department of the city of Abilene,
and also for Mr. Simpson, who was the

companion with him when he drove up at
the time of the scarch. Having a large
family, and very meager wages to support
them, she, the wife, in order to help sup-
port the family, made an arrangement with
a Yellow taxicab driver, whose name she
did not know, to bring his passengers who
desired whisky to her home and she would
deliver to them the whisky, and she and
the taxicab driver would divide the profits;
that her husband knew nothing about this
arrangement, nor did he know the whisky
was in the house. It was her whisky. The
defense offered no further testimony.

There is but one bill of exceptions in
the record and it relates to a remark of the
county attorney in his address to the jury.
It appears that appellant exercised his right
of remaining silent during the taking of
testimony in the case and did not take the
witness stand. The following remark was
made by the county attorney while address-
ing the jury: “I don’t know how much
whisky he had down there; I dom’t even
know whether the officers found all the
whisky he had down there or not; he could
tell you.”

This remark is claimed to be a reference
to appellant’s failure to testify, and we
think such is a direct comment thereon.
See Art. 710, C.C.P., and Branch’s Penal
Code, p. 209, Sec. 375.

The judgment is reversed and the cause

remanded.

WILLIAMS v. STATE.
No. 22550.

Court of Criminal Appeals of Texas.
Dec. 8, 1943.
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DAVIDSON, Judge.

This prosecution arose under, and ap-
pellant was convicted of, a violation of
what is known and will be hereinafter re-
ferred to as the Pink Bollworm Act, the
same being Chapter 3, Title 4, Revised
Civil Statutes of Texas, 1925, as amended
by Chapter 42, Acts of the Regular Session
of the 41st Legislature, 1929, and appearing
as Arts. 68 to 82, both inclusive, of Ver-
non’s Annotated Revised Civil Statutes, and
Article 1034, Penal Code.

The effect of the charge against appel-
lant was that, during the year 1942, he was
in the possession and control of twenty
acres of land in Hidalgo County, upon which
he cultivated and grew cotton and cotton-
stalks; that the land was situated within
the confines of a pink bollworm regulated
zone which had theretofore been, by the
proclamation of the Governor of this State,
designated for pink bollworm eradication
and control, the enforcement of which
proclamation had been provided by the
quarantine proclamation and order of the
Commissioner of Agriculture of this State;
that the proclamations and orders men-
tioned required, among other things, that
all growing cottonstalks in the regulated
zone be destroyed, by plowing or other ap-
proved method, not later than October 1st
of each year; that appellant knowingly per-
mitted growing cottonstalks to remain up-
on his land after the lIst day of October,
1942, in violation of and contrary to the
provisions of the proclamation of the Gov-
ernor and the orders of the Commissioner
of Agriculture, without having a permit
from the Commissioner of Agriculture of
this State to have the growing cottonstalks
on the land after the date alleged.

The gist of the offense thus charged
against appellant is his failure to comply
with an order promulgated by the Com-
missioner of Agriculture of this State, and
for which he was convicted and his pun-
ishment assesssed at a fine of $50.

The provisions of the Act under which
this prosecution was brought and convic-
tion obtained are assailed as being invalid
and in violation of constitutional provi-
sions. The attack thereon may be summar-
ized as follows:

(2) The Act is an unwarranted delega-
tion of power by the Legislature of this
State and is prohibited by Article II, Sec-
tion 1, of the Constitution of this State,
Vernon’s Ann.St.
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(b) The Act is violative of the due proc-
ess clauses of our State and Federal Con-
stitutions (Art. I, Sec. 19, Constitution of
Texas, and 14th Amendment to the Con-
stitution of the United States) and is con-
trary to the provisions of Article 3 of the
Penal Code of this State.

(¢) The Act places in the hands of the
Commissioner of Agriculture of this State
the power to suspend laws, contrary to the
provisions of Art. I, Sec. 28, Constitution
of Texas.

The term “cotton,” as defined in the Act,
includes cottonstalks; and, where that term
is employed here, it should be construed as
including cottonstalks.

Although features of the Act have here-
tofore been before the courts of this State
for construction (Kilpatrick v. Compensa-
tion Claim Board, Tex.Civ.App., 259 S.W.
164, where the legislative history of the
Act is set forth), the feature of the Act
here under consideration is a matter of first
impression in this State.

In so far as the questions now before us
for consideration are concerned, the prac-
tical and working effect of the Act is that
the Legislature, for the purpose of eradi-
cating the pink bollworm—which it found

to be a public nuisance and menace to the
cotton industry of this State, the eradica-
tion of which constituted a public necessity
—created an administrative board, known
as the Pink Bollworm Commission, herein-
after referred to as the Commission.

This Commission was authorized and em-
powered, after notice and hearing to es-
tablish zones or areas in this state within
which the growing of cotton would be pro-
hibited altogether, or would be limited.
The Commission, upon completion of the
hearing, made its recommendation to the
Governor of this State. In the event such
recommendation was that cotton might be
grown in certain areas to be known as regu-
lated zones, under rules and regulations
deemed adequate to prevent the spread of
the pink bollworm, it became the mandatory
duty of the Governor of this State to issue
his proclamation proclaiming the area des-
ignated to be a regulated zome. In this
connection, note is taken of the fact that,
upon the issuance of the proclamation, it
was thereafter unlawful “to grow cotton
within such area as may be recommended
by the Pink Boliworm Commission, except
under such rules and regulations as the
Commissioner of Agriculture shall prom-
ulgate” (Art. 71, R.C.5.);1 and, also, in

1“Art. 71. Investigation and recommen-
dation.

“If the Commissioner of Agriculture de-
termines, through his cooperation with the
Seceretary of Agriculture of the United
States, that the pink bollworm exists out-
side of Mexas but adjacent to the Texas
border, he shall certify that fact to the
Governor, who shall thereupon cause the
convening of the Pink Bollworm Commis-
sion appointed as hereinafter provided for,
which commission shall give notice of, and
hold a hearing in the manner hereinafter
provided at some central and easily aceces-
sible point in the county or counties in
this State along the boundary adjacent to
such infestation, and investigate into the
danger to tlhe cotton industry of Texas
from such infestation adjacent to the Texas
border and make such recommendation to
the Governor as they deem sufficient to the
protection of the cotton industry of the
State. Should this report express the con-
clusion that it is dangerous to the cotton
industry of Texas that cotton be grown in
this State along the boundary adjacent to
such infestation, the Governor shall there-
upon proclaim such area as may be set out
in said report a non-cotton zone, in which
it shall be unlawful to plant, cultivate or
grow any cotton for such period as the
proclamation may specify; and if such re-

port indicates that it will be safe to grow
cotton under rules and regulations within
such zone adjacent to the infestation out-
side of Mexas, the Governor shall there-
upon issue his proclamation declaring it
unlawful to grow cotton within such area
as may be recommended by the Pink Boll-
worm Commission, except under such rules
and regulations asg the Commissioner of
Agriculture shall promulgate. Should the
report of such commission indicate that it
may be dangerous to the cotton industry of
this State to allow the free movement of
contaminated material from such infested
territory into this State, the Governor
shall thereupon proclaim a quarantine
against such infested territory, and there-
after it shall be unlawful to import into
Texas from such quarantined territory any
thing or substance liable to be contaminat-
ed with pink bollworm, and it shall be the
duty of the Commissioner of Agriculture to
maintain a rigid inspection of articles liable
to be contaminated which are being ecar-
ried from such quarantined territory into
the State of Texas. Before recommend-
ing the establishment or continuance in any
county in this State bounded by an inter-
national boundary line, or a non-cotton
zone, under this or any other article of
this chapter, the Pink Bollworm Commis-
sion shall give careful consideration to the
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which regulated- zone, it was thereafter tioms as shall be promulgated therefor by
unlawful “to plant, cultivate and market the Commissioner of Agriculture, * * *7”
cotton except under such rules and regula- (Art. 74, R.C.S.)?

conditions existing, or likely to exist, on
the non-Texas side of said boundary line,
and the evidence concerning such condi-
tions shall be such as to reasonably show
that the establishment of a non-cotton
zone in said county will effectively protect
the cotton industry of Texas against t}_le
further spread of the infestation.”

2“Art. 74. Dxamination of area.

“Whenever the Commissioner of Agricul-
ture shall deem it necessary to the protec-
tion of the cotton industry of Texas that
the growing of cotton within any area of
the State, except as provided for in the pre-
ceding articles hereof, be placed under su-
pervision, or that cotton growing be prohib-
ited as a means of aiding in the control
and eradication of the pink boll worm, he
shall cause to be made a thorough examina-
tion of such area by a competent and exper-
ienced entomologist, who shall, after going
upon the premises and after making an ex-
amination in person, report the result
thereof to the Commissioner of Agricul-
ture. Should this report express the con-
clusion that pink boll worms exist in such
numbers as to constitute a serious menace
within the territory under investigation,
the Commissioner of Agriculture shall cer-
tify this report to the Governor, who shall
cause the Pink Boll Worm Commission
hereinafter provided for, to hold a hearing
at some central and easily accessible point
within the area under investigation; due
notice of the time and place of such hear-
ing shall be published in some newspaper
in or near the county or counties under in-
vestigation, at least ten days before such
hearing. The Commissioner of Agriculture
shall present to the Commission a state-
ment setting forth the following facts:

“l. 'The name of the entomologist mak-
ing the examination on behalf of the State
Department of Agriculture.

“2. The date when such examination
was made.

“3. The locality where the pink boll
worm is alleged to exist.

“4, 'That the inspector invited the own-
er of the land, or his agent, or representa-
tive, to accompany him on the inspection
trip, and that the owner, or his representa-
tive, accompanied him, or declined to do
S0, ,
“5. Any other information deemed nec-~
essary by the Commission for the discharge
of its duties under the provisions of this
Chapter.

“Such statement shall be verified by oath
of the person making the same and shall
be filed and preserved in the office of the
Commissioner of Agriculture and be open

to the inspection of the public. Said Pink
Boll Worm Commission shall make a re-
port to the Governor immediately after
the hearing. Should this report and recom-
mendation be for the prevention of the
planting of cotton in any area and for the
establishment of a non-cotton zone, such
recommendation shall specify the area to
be embraced in the proposed non-cotton
zone. Upon receipt of this report, the Gov-
ernor shall declare the growing of cotton
within such area as may be recommended
by the Pink Boll Worm Commission a pub-
lic menace, and thereafter it shall be un-
lawful to plant, cultivate or grow cotton,
or to allow cotton to grow within such
zone, such proclamation of the Governor to
remain in effect until the Pink Boll Worm
Commission, herein provided for, shall have
certified that the condition of menace no
longer exists. In the event of the establish-
ment of any non-cotton zone authorized by
this Chapter, all persons prevented from
producing cotton in the non-cotton zomes
shall be entitled to receive compensation
from the State in the measure of the actual
and necessary losses sustained thereby. In
all regulated or restricted areas now es-
tablished or that may hereafter be estab-
lished, all persons, firms or corporations
required to comply with said regulations
or, restrictions imposed upon them by law
or any constituted authority shall be enti-
tled to receive compensation for the actual
losses sustained and for all actual expenses
incurred by reason of said restrictions or
regulations. From and after July 1, 1929,
the State shall own or lease and operate
all fumigation and sterilization plants and
shall operate same without cost to the cot-
ton grower or gin, compress or mill owner.
The Compensation Claim Board, herein
provided for, shall have full power and au-
thority to determine the amount of com-
pensation to such persons, firms or corpo-
rations. In determining the actual and
necessary losses, the Compensation Claim
Board shall take into consideration the val-
ue of the average yield of cotton and other
crops second in economic importance there-
to in that vicinity; the total amount of
land planted to crops during the year for
which compensation is claimed; the per-
centage of such land customarily planted
in cotton in that vicinity, and such other
factors as they deem essential. The words
‘cultivated crops’ as used above shall not
be construed to include any small grain
crops, hay or pasture crops which are not
cultivated during the growing season. No
person shall be entitled to compensation
who does not in. good faith obey the proc-
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The Commissioner of Agriculture played
an important part in the proceedings, es-
pecially in relation to the hearing and re-
port of the Commission. His relation
thereto was in the nature of investigator
and prosecutor in that he made a prelimi-
nary survey of the areas which might be
infected, or in danger of infection, with
pink bollworm. The owners of the land
in the areas under investigation were con-
tacted, after which the Commissioner made
his report to the Governor, who ordered the
convening of the Commission for a hearing
thereon. At the hearing, the Commis-
sioner of Agriculture presented his find-
ings to the Commission.

Art. 1034, P.C., undertook to make the
violation of any proclamation, rule, or regu-
lation promulgated by, or authorized to be
issued under, the Act a crime punishable
by a fine.

The Act proper, that is, outside of the
penalty provisions of Art. 1034, P.C., does
not make the violation of the rules and
regulations promulgated by the Commis-
sioner of Agriculture a violation of law.

The unlawful act created by the Legis-
lature is the growing of cotton in either a
prohibited or a regulated zone. As to the
first, there is no defense provided in the
Act. As to the other, it is a defense if the
cotton was grown in accordance with rules
and regulations prescribed by the Commis-
sioner of Agriculture.

A determination of the questions here
presented for review, as well as of the valid-
ity of the Act, requires that the distinction
pointed out—that is, the act made unlawful
—be kept in mind, as we conceive such
to be the offense denominated by the Act,
and controlling here.

Il Every State possesses an attribute
of sovereignty, not granted or derived by or
under any written constitution, known as

its police power, by which the lawmaking
bodies of each State pass laws to profect
the peace, health, happiness, and general
welfare of society, and of the people as a
whole. The validity of legislation passed
as an exercise of police power depends in
a large measure only upon whether the reg-
ulation is reasonable or arbitrary and is
really designed to accomplish a purpose
properly falling within the scope of police
power. Ex parte Smythe, 116 Tex.Cr.R.
146, 28 S'W.2d 161; 11 Am. Jur. 1073, and
authorities there listed.

Il 1t follows that legislation which is
necessary or appropriate to protect the gen-
eral welfare of the people, and that is rea-
sonable in its operation and effect, is a val-
id exercise by the Legislature of its police
power.

Testing the validity of the Act and the
part thereof before us, in the light of these
rules, we find:

It is a matter of common knowl-
edge, and we therefore judicially know:
That, at the time of the passage of the Act,
Texas was, and is now, the largest cotton-
producing State of the American Union;
that only a small percentage of the cotton
produced was consumed within this State;
that cotton was our chief source of income;
that the cotton industry, as a whole, was so
related to the economic welfare—not only
of the State but of the people generally—
that its destruction would have been a ma-
jor calamity, reducing the State to an
economic chaos.

- The preservation and protection of
that industry from destruction or serious in-~
jury was a subject properly within the po-
lice power of the Legislature of this State.
The Legislature was therefore empowered
to pass all such reasonable legislation to
protect the industry.

lamation of the Governor establishing such
non-cotton or regulated zone. Should the
report of the Pink Boll Worm Commis-
sion express the conclusion that it will not
be dangerous to the cotton industry of
Texas to permit the growing of cotton with-~
in such distriet under such rules and regu-
lations as it shall be deemed adequate to
prevent the spread of the pink boll worm,
the Governor shall proclaim such area as
may be set out in the report of the Pink
Boll Worm Commission a regulated zone,
in which it shall be unlawful to plant, cul-
tivate and market cotton except under such
rules and regulations as shall be promulgat-
ed therefor by the Commissioner of Agri-

culture, which may include the planting of
seed from non-infested territory, ginning
at designated gins, milling or disinfecting
of all seed products within such zone mar-
keting, cleaning of fields, and such other
rules as may be found necessary; provid-
ed that no ginner shall be authorized to gin
cotton from regulated zones unless he shall’
disinfect all seed under such rules as the
Commissioner of Agriculture shall pre-
scribe. Such proclamation of the Gover--
nor, establishing such regulated zone shall
remain in effect until the Pink Boll Worm-
Commission shall have certified that the-
menace no longer exists.”
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Being a subject, then, within the scope
of police power, the question arising is
whether the Act so passed violated the
provisions of the Constitution mentioned,
prohibiting a delegation of legislative pow-
er to make laws. This question arises pri-
marily as a result of, and out of, the powers
conferred upon the Pink Bollworm Com-
mission, the Governor, and the Commis-
sioner of Agriculture, and especially in so
far as same creates a crime or makes an
offense against the penal law of this state.

Article II, Section 1, of our State Con-
stitution precludes one branch of our gov-
ernment from delegating to another the
power and authority conferred upon it by
the Constitution.

The question of this delegation of
authority has been much before the courts,
and especially is that true in recent years
by the enlarged powers conferred upon
administrative boards and tribunals. The
generally accepted rule governing such mat-
ters now appears to be that a legislative
body may, after declaring a policy and fix-
ing a primary standard, confer upon ex-
ecutive or administrative officers the power
to fill up the details, by prescribing rules and
regulations to promote the purpose and spir-
it of the legislation and to carry it into
cffect. In such cases the action of the
Legislature in giving such rules and regula-
tions the force of laws does not violate the
constitutional inhibition against delegating
the legislative function. The rule finds sup-
port in Field (Marshall) v. Clark, 143 U.
S. 649, 12 S.Ct. 495, 505, 36 L.Ed. 294,
wherein the Supreme Court said: “The
legislature cannot delegate its power to
make a law, but it can make a law to del-
cgate a power to determine some fact or
state of things upon which the law makes,
or intends to make, its own action depend.
To deny this would be to stop the wheels
of government. There are many things
upon which wise and useful legislation must
depend which cannot be known to the law-
making power, and must therefore be a sub-
ject of inquiry and determination outside
of the halls of legislation.” See also:
United States v. Grimaud, 220 U.S. 506, 31
S.Ct. 480, 55 L.Ed. 563; United States
v. Shreveport Grain & Elevator Co., 287
U.S. 77, 53 S.Ct. 42, 77 L.Ed. 175; Panama
Refining Co. v. Ryan, 293 U.S. 388, 55 S.Ct.
241, 79 L.Ed. 446; Ex parte Leslie, 87 Tex.
Cr.R. 476, 223 S.W. 227; Carter v. State,
135 Tex.Cr.R. 457, 116 S'W.2d 371; Smith
v, State, 74 Tex.Cr.R. 232, 168 S\W. 522;
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Tuttle v. Wood, Tex.Civ.App., 35 S.W.2d
1061; Britton v. Smith, Tex.Civ.App., 82
S.W.2d 1065; Housing Authority of City
of Dallas v. Higginbotham, 135 Tex. 158,
143 S'W.2d 79, 130 A.L.R. 1053; and au-
thorities from other jurisdictions, collated
under 79 L.Ed. 490.

In the Act before us, the Legislature
was endeavoring to protect the cotton in-
dustry of this State from injury or destruc~
tion by the pink bollworm. Such was the
primary, as well as the ultimate, purpose.
The nature and extent of the menace, the
areas infested or that stood in danger of
infestation, together with a means to iso-
late and to prevent a spread of the menace,
were facts necessary to be ascertained, in
order that the purpose and intent of the
Legislature might be carried out. Such
facts, of their very nature, if not impossible
of ascertainment by the Legislature, in its
legislative capacity, were extremely difficult,
involving extended and special investiga-
tion.

That it was within the power of
the Legislature to create the Pink Boll-
worm Commission to ascertain such facts,
to make recommendations thereon, and,
thereby, to fill in the details, we have no
doubt. The Act, in that particular, was not
a delegation by the Legislature of its law-
making power. In this connection, it must
be remembered that it was not the Com-
mission that made it unlawful to grow cot-
ton in the areas covered by its recommenda-
tions. The Legislature itself did that and
provided the punishment to be applied for
a violation thereof.

This brings us to a consideration of, what
occurs to us to be, the pivotal question,
which is: Is the Act violative of due pro-
cess and contrary to the provisions of Ar-
ticle 3 of the Penal Code?

In this respect, the contention is
that the Act makes no provision for prior
notice of the Commission’s recommenda-
tions creating the areas in which it is un-
lawful to grow cotton. Article 3 of our
Penal Code is a positive declaration by the
Legislature of this State that, before an act
or omission constitutes a penal offense, such
must be made so by the written law of this
State. A reasonable, as well as necessary,
construction to be given that statute is that,
for an act to constitute a crime, it must be
one by which a person is able to know in
advance, with some degree of certainty
at least, whether or not it is criminal.
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Il The wisdom of the statute is readily
apparent, for no person should be called
upon to answer a criminal accusation for
an act which he did not, prior to the com-
mission thereof, have a reasonable oppor-
tunity of knowing was unlawful. Such is
a meaning of due process, as guaranteed
under the State and Federal Constitutions.

The rules stated were expressly recog-
nized by this court in Ex parte Leslie, su-
pra. We steadfastly adhere therecto.

So, the question here to be determined is
whether the Act falls within the condemna-
tion of due process, because of and for
the want of notice as to the Commission’s
finding designating the area in which it
was made unlawful to grow cotton. Upon
this subject, the Act provides for construc-
tive notice by publication of the hearings
conducted and to be conducted by the Com-
mission and of the area or areas under in-
vestigation and likely to be affected by the
findings of the Commission. The Act also
contemplates actual notice to a landowner
to be made and given by the Commission-
er of Agriculture in his investigation prior
to the hearing before the Commission (Art.
74, R.C.5.).

On the other hand, the Act contains no
express provision for notice as to the find-
ings or recommendations of the Commis-
sion or of the areas affected in its report;
nor does the Act require that notice be
given of the Governor’s proclamation issued
upon the report of the Commission, or of
the rules and regulations of the Commis-
sioner of Agriculture authorized to be
promulgated by him.

‘What prior notice, then, did appel-
lant have that the act here charged against
him was unlawful? He is charged with
notice, both actual and constructive, that the
Pink Bollworm Commission was to conduct
a hearing to determine whether his land was
in an area infested with, or in danger of
infestation by, the pink bollworm. He is
charged with notice that the Commission
was empowered by the Legislature, as a re-
sult of that hearing, to recommend that he
be not allowed to grow cotton upon his
land and that the growing of cotton there-
on would constitute a violation of law,
such notice having been furnished as a re-
sult of the personal interview of the Com-
missioner of Agriculture and by publication,
m a newspaper, for ten days, in the coun-
ty where the land was situated. Appellant,
as a result of such notice, was, of necessity,
a party to the proceedings before the Com-

mission, and was placed under the burden
not only of attending the hearing but also
of knowing or ascertaining the Commis-
sion’s conclusions after the hearing. It ap-
pears, therefore, that the Act provides for
reasonable notice of the report of the
Commission, as well as of the areas includ-
ed therein, to all persons affected or likely
to be affected thereby.

Does the Act provide for reasonable no-
tice of the Governor’s proclamation putting
into effect the recommendations of the
Commission ?

As to this, the record reflects
that the Governor’s proclamation was duly
and regularly filed, by the Governor, in the
office of the Secretary of State, long prior
to the year 1942, and that appecllant’s land
was in the regulated zone therein set out.
A proclamation of the Chief Executive of
this State, when duly promulgated and filed,
occupies a position comparable to laws
regularly passed by the Legislature. That a
proclamation by the Governor, of and with-
in itself, is notice is further manifested by
the fact that the courts are required to take,
and do take, judicial notice of the contents
thereof. Missouri, K, & T. R. Co. v. Mc-
Ilhaney, 60 Tex.Civ.App. 598, 129 S.W.
153; and 20 Am.Jur. 67.

Under the facts detailed, construed
in the light of the rules stated, we conclude
that the Act provided appellant with rea-
sonable notice that, prior to the year 1942,
it was unlawful to grow cotton upon his
land. As so construed, the Act does not
come within the condemnation of due pro-
cess as contended. As against such conten-
tion, the Act is valid.

The conclusion reached is not at wvari-
ance with that expressed in Ex parte Leslie,
supra. In that case, the unlawful act
charged lay in the violation of orders of
the Live Stock Sanitary Commission, or
its representatives, of which the accused
was furnished no prior notice or oppor-
tunity of knowing the contents thereof.

The next question presented is:
Does the Act authorize the Commissioner
of Agriculture to suspend the law? This
question arises by reason of the provisions
of the Act which authorize the Commis-
sioner to promulgate rules and regulations
constituting exceptions to the Act making
it unlawful to grow cotton in regulated
zones.

We think this question has been deter-
mined by the Supreme Court of the United
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States, in the case of Sproles v. Binford,
286 U.S. 374, 52 S.Ct. 581, 76 L.Ed. 1167.
In that case, the validity of certain fea-
tures of the Motor Carrier Act of this
State, Vernon’s Ann.P.C. art. 827a, was un-
der attack, wherein it was provided, among
other things, that it was unlawful to trans-
port, over the highways of this State, a
load in excess of a fixed weight. The
Highway Commission was authorized to
grant exceptions to that provision of the
Act and to grant transportation of loads in
excess of the maximum weight specified.
This feature of the Motor Carrier Act,
that is, the exceptions mentioned, it was
contended, authorized the Highway Com-
mission to suspend the law as being viola-
tive of Article I, Section 28, of our Con-
stitution. The court held the contention
untenable and that the power to grant ex-
ceptions there authorized was that of a
fact-finding and administrative nature. See
also: Trimmier v. Carlton, 116 Tex. 572,
296 S.W. 1070.

Finally, and in the light of the con-
clusions expressed, we hold that the Act be-
fore us makes it unlawful to grow cotton
in certain designated areas in this State,
the areas so designated being those found
and designated as such by the Pink Boll-
worm Commission and contained and set
forth in the proclamation of the Governor
of this State; and that, in those areas des-
ignated as regulated zones, it is an excep-
tion to the application of the law and a de-
fense to an accusation thereunder that cot-
ten was therein grown in accordance with
rules and regulations of the Commissioner
of Agriculture. As thus construed, the
exceptions mentioned not being a part of
the offense created but entirely for his bene-
fit, the accused must take cognizance there-
of.

It is within the power of the Leg-
islature to create an offense, and, in the
same enactment, to provide exceptions to its
application. Baker v, State, 132 Tex.Cr.R.
527, 106 S.W.2d 308.

We now come to a consideration
of appellant’s attack upon the information,
which was assailed in the trial court by
motion to quash as being vague, indefinite,
and failing to charge a violation of law.

No good purpose would be served to here
set out the information in detail. It is suffi-
clent to say that the gist of the offense
charged was that appellant failed and re-
fused to plow up and to destroy his cot-

tonstalks, by October 1, 1942, which was re-
quired only because a rule and regulation
of the Commissioner of Agriculture, to that
effect, made it so.

An accused may be prosecuted for grow-
ing cotton in a regulated area, and may de-
fend against such prosecution by showing
that he comes within an exception. He
cannot be prosecuted for violating a rule
promulgated by the Commissioner of Agri-
culture, for said Commissioner cannot cre-
ate an offense.

The information did not charge an of-
fense.

The judgment is reversed and the prose-
cution is ordered dismissed.

PER CURIAM.

The foregoing opinion of the Commis-
sion of Appeals has been examined by the
Judges of the Court of Criminal Appeals
and approved by the Court.
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DAVIDSON, Judge.

This case is similar to, and is governed
and controlled by, Williams v. State, Tex.
Cr.App., 176 SW.2d 177, this day decided.
For the reasons therein set forth, the judg-
ment is reversed and the prosecution or-
dered dismissed.

PER CURIAM.

The foregoing opinion of the Commis-
sion of Appeals has been examined by the
Judges of the Court of Criminal Appeals
and approved by the Court.






