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{. States @&=119 — Act requiring payment to
county of excess fees not- grant to “county”
as “munieipal corporation.”

Rev. St. 1911, art. 8889, requiring distriet
* attorneys to pay into the county treasury the
excess fees of their office, held not violative of

Const, art. 8, § 51, as amounting to grant of

public money to counties of the state as munie-

ipal corporations; a ‘“county” being an agency
of the state in the performance of its func-
tions, while a “municipal corporation” is cre-
ated chiefly to administer local and internal af-
fairs.

[Ed. Note.—For other definitions, see Words
and Phrases, First and Second Series, County;

Municipal Corporation.]

2, Distriet and prosecuting attorneys &=5(1)
—Amendment not relieving from law fixing
maximum compensation.

Laws 1913, c. 121 (Vernon’s Sayles’ Ann.
Civ. 8t. 1914, art. 3881), amending Rev. St.
1911, art. 3881, in view of other distinct pro-
visions, held not to relieve district attorneys
from operation of the law fixing maximum
compensation,

(Supreme Court of Texas.

Error to Court of Civil Appeals of Fourth
Supreme Judicial District.

Action by W. C. Linden against Bexar
County. TFrom judgment for plaintiff, de-
fendant appealed to the Court of Civil Ap-
peals, which affirmed (205 S. W. 478), and de-
fendant brings error. Judgments of the
Court of Civil Appeals and trial court re-
versed, and cause remanded.

Lewright & Douglas, of San Antonio, for
plaintiff in error.

W. C. Linden and J. H. H. Graham, both
of San Antonio, for defendant in error.

PHILLIPS, C. J. The case concerns the
constitutionality of the statute (Article 3889
—Section 11, Act of 1897, as amended) re-
quiring District Attorneys to pay into the
county treasury what are termed the ex-
cess fees of their office.

The suit was one by W. C. Linden to re-
cover an amount of such fees paid by him
as District Attorney into the county treasury
of Bexar County, and in which, by cross-
action, Bexar County sought recovery against
him forsan amount claimed by it to be still
due upon such account. Mr. Linden pre-
vailed in the trial court. Upon Bexar Coun-
ty’s appeal, the honorable Court of Civil Ap-
peals for the Fourth District held the statute
unconstitutional as amounting to a grant of
public money to counties of the State as
municipal corporations, within the inhibition
of Section 51 of Article 8 of the Constitution.
Under this holding the judgment, after being
reformed in some particulars, was affirmed.

BEXAR COUNTY v. LINDEN
(220 8.W.)

[1] It was within the Legislature’s power,

in our opinion, to provide for the disposition

of the excess fees of District Attorneys as is
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done by the statute. We do not regard the
disposition made as in any sense a grant
of public money. The statute is in our view,
therefore, a valid enactment.

This holding is based upon the relation
which the counties of the State bear to the
sovereignty of the State; upon their char-
acter as mere political subdivisions of the
State; created for the convenience of the
people and for the purposes of local govern-
ment, but for the exercise of essentially
State powers as distinguished from munici-
pal powers; and, with their conferred pow-
ers having the nature of duties rather than
privileges, existing as but agencies of the
State for the effective discharge through lo-
cal officers of the governmental obligations
of the Stafe. )

The use of the counties of the State as a
means of government is a use by the State
and for the State as a sovereignty. The ef-
fect of the statute, in association with other
provisions of law is to set apart the excess
fees of District Attorneys and other officials
as State funds for the governmental purposes
of the State with whose execution the coun-
ties, as instrumentalities of the State, are
charged. Such a dedication is in no true
sense a grant of public money. It is but an
appropriation of funds of the State for the
uses of the State. It is therefore a constitu-
tional use, having no character of a bounty
or gratuity.

No feature of the Constitution is more
marked than its vigilance for the protection
of the public funds and the public credit
against misuse. This is exemplified by nu-
merous provisions in the instrument. In gen-
eral, where the inhibitions of these provi-
sions are found with respect to municipal
corporations in terms, they are laid in lan-
guage so broad as to include all classes of
public or political corporations and there-
fore equally apply to counties.

For illustration, Section 50 of Article 3
denies to the Legislature any power to give
or lend, or to authorize the giving or lend-
ing, of the credit of the State in aid of or fo
any person, association “or corporation,
whether municipal or.other,” or to pledge the
credit of the State in any manner whatso-
ever for the payment of the liabilities, pres-
ent or prospective, of any individual, associa-
tion of individuals, “municipal or other cor-
poration whatsoever.”

Section 52 of the same article prohibits the
Legislature from authorizing “any county,
city, town or other political corporation or
subdivision of the State” to lend its credit or
to grant public money or thing of value in
a2id of or to any individual, association or
corporation whatsoever, ete., except for the

@=~For other cases seg same topic and KEY-NUMBER in all Key-Numbered Digests and Indexes
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certain public improvements to which the
" proviso of the section relates and as in' that
part of the scction provided.

Section 53 of the same article restrains the
Legislature from authorizing “any county or
municipal adthority” to grant any extra
compensation, fee or allowance to a public
officer, agent, servant or contractor, after
service has been rendered, or a contract has
been entered into and performed in whole or
in part; and from paying or authorizing the
payment of any claims created against “any
county or municipality” of the State, under
any agreement or contract made- without au-
thority of law.

Section §5 of the same article declares that
the Legislature shall have no power to re-
lease or extinguish, or to authorize the re-
leasing or extinguighing, in whole or in part,
the indebtedness, liability or obligation of
any corporation or individual to the State,
or to “any county or other municipal corpo-
ration” in the State.

Section 8 of Article 11 denies to any “coun-
ty, city or other municipal corporation” the
power to becorre subscribers to the capital
of any private corporation or association, or
to make any appropriation or donation there-
to, or in anywise loan its credit—excepting
obligations undertaken pursuant to law pri-
or to the Constitution’s adoption.

Section 51 of article 8,—except for aiding,
as stipulated in its proviso, indigent and dis-
abled Confederate soldiers and sailors; in-
digent and disabled soldiers who served un-
der special laws of the State in organizations
for the protection of the frontier during the
war between the States, or in the State mili-
tia during that war; their widows; and for
the establishment of a home for such sol-
diers and sailors, their wives and widows
and women who aided in the Confederacy,—
prohibits the .Legislature from making any
grant or authorizing the making of any grant
of public money to any individual, associa-
tion of individuals, “municipal or other cor-
poration whatsoever.” .

This section recognizes only soldiers and
sailors of the Confederacy, their wives and
widows, and women who aided in the Con-
federacy, as having any claim upon the
bounty of the State. Its evident purpose is
to deny te the Legislature any power to
grant or to authorize the grant of public
money to all others, absolutely.

The giving away of public money, its appli-
cation to other than strictly governmental
purposes, is what the provision is intended
to guard against. The prohibition is a pos-
itive and absolute one except as to a distine-
tive class to whom the State is under a
sacred obligation. Not only are individuals,
associations of individuals and private cor-
porations within its spirit, but all kinds of
public or political corporations, as well,
whether strictly municipal or not. It there-
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fore applies to counties, whether considered
as publie corporations or only quasi corpo-
rations. The similar restraints upon the use
of public funds and the public credit applied
to counties by these other provisions of the
Constitution practically demonstrate this to
be true.

If, therefore, the effect of the statute is
to bestow funds of the State upon counties
of the State as a gratuity, or for uses not re-
lated to the State’s governmental duties, it
would be invalid. On the other hangd, if its
effect is to but apply such funds to the uses
of the State as a government, there can be
neo reason for holding it void.

It is accordingly important to consider the
nature of counties under our form of govern-
ment, their relationship to the State, their
functions and their uses, in order to ascer-
tain whether the powers they exercise in a
governmental capacity are other than State
powers, and whether their use of such State
funds as are constituted by these excess fees
for the purposes to which they may legally
apply them, is any other than a use for the
State as a government, for which purpose
the counties are only availed of as a means.

The State government must be carried on
by means of certain agencies or instrumen-
talities. It cannot be all conducted by purely
State officlals lpcated at the capital, To
bring the government close to the people and
to maintain barriers against the centraliza-
tion of power, we therefore have county gov-
ernment, a species of precinct government,
and municipal government. They all refiect
the Anglo-Saxon instincet for local self-gov-
ernment, and exist to preserve that sturdy
and wholesome principle.

The municipal government is a govern-
ment of distinct kind. Its origin and history
very plainly reveal this. The term comes
from the Roman law, under which the com-
mon division of civic communities estab-
lished by the Roman government was three—
the prefectures, the colonies and the muni-
cipia—the free towns, having and retaining
their laws, their liberties and their magis-
trates. Their importance as unique features
of the Roman Empire led an eminent histori-
an to observe that “the history of the con-
quest of the world by Rome is the history of
the conquest and foundation of a vast num-
ber of cities. In the Roman world in Europe
there was an almost exclusive preponderance
of cities and an absence of country popula-
tions and dwellings,”—a condition, it may be
added, which had much to do with its decay.
The conception of the municipal towns was—

“A community of which the citizens were
members of the whole nation, all possessing
| the same rights and subject to the same bur-
Idens, but retaining the administration of law

and government in all local matters which con-
cerned not the nation at large.”
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This, in substance, is a correct description
of municipal organizations in this country.
" With us, municipalities are in an important
sense agencies of the State, and in them re-
pose a certain part of the political power of
the State, but their purpose, chiefly, it is im-
portant to remember, is to regulate and ad-
minister the local and internal affairs of the
particular community. Their main and es-
sential purpose, in a word, is the advantage
which will ensue from them to their inhabit-
ants. As Judge Dillon has put it:

‘“The primary and fundamental idea of a mu-
nicipal corporation is an institution to regulate
and administer the internal concerns of the in-
habitants of a defined locality in matters pe-
culiar to the place incorporated, or at all
events not common o the Siate or people at
large”’

The affairs of a municipality are munici-
pal affairs, their concerns are municipal—
those mierely of the community, and the pow-
ers they exercise are municipal powers.

This is not true of counties. They are
essentially instrumentalities of the State.

They are the means whereby the powers of '

the State are exerted through a form and
agency of local government for the perform-
ance of those obligations which the State
owes the people at large. They are created
by the sovereign will without any special re-
gard to the will of those who reside within
their limits, Their chief purpose is to make
effective the civil administration of the State
government, The policy which they execute
is the general policy of the State. Through
them the powers of government operate upon
the people and are controlled by the people.
They are made use of by the State for the
collection of taxes, for the diffusion of edu-
cation, for the construction and maintenance
of public highways, and for the care of the
poor. All of these things are matters of
State, asg distinguished from municipal, con-
cern. They intimately affect all the people.
The counties are availed of as efficient and
convenient means for the discharge of the
State’s duty in their regard to all the people.
A principal State function which they per-
form, 'in whose performance they exercise
essentially State powers, is the administra-
tion of the State’s justice. Their local courts
exist for no other purpose. Their local con-
stabulary is to keep the State’s peace. They
represent the State's power in the different
duties with which they are charged, and in
the execution of those duties they exercise
the State’s power for the common welfare.
They possess some corporate attributes,
but they are, at best, only quasi corporations.
1 Dillon, § 87; Heigel v. Wichita County, 84
Tex. 892, 19 S. W. 562, 31 Am. St. Rep. 63.
Primarily, they are political subdivisions—
agencies for purely governmental adminis-
tration. They are endowed with corporate
character only to better enable them to per-

form their public duties as auxiliaries of the
State.

In Commissioners of Hamilton County v.
Mighels, 7 Ohio St. 109, a leading case upon

the subject, the nature of the relation of

counties to the State is thus stated:

“A  municipal corporation proper is created
mainly for the interest, advantage, and conven-
ience of rthe locality and its people; a county
organization is created almost exclusively with
a view to the policy of the State at large, for
purposes of political organization and civil ad-
ministration, in matters of finance, of educa-
tion, of provision for the poor, of military or-
ganization, of the means of travel and trans-
port, and especially for the general administra-
tion of justice. With scarcely an exception, all
the powers and functions of the county organ-
ization have a direct and exclusive reference
to the general policy of the State, and are, in
fact, but a branch of the general administration
of that policy.”

In City of Sherman v. Shobe, 94 Tex, 129,
58 8. W. 949, 86 Am. St. Rep. 825, their
character is thus described: *

“Counties are commonly designated quasi
corporations for the reason that, being but po-
litical subdivisions of the State and organized
purely for the purposes of government, they
differ essentially not only from private corpo-
rations but also from such public corporations
as towns and cities, which are voluntary and
are established largely for the private interests
of their inhabitants.”

While a municipal corporation proper is
liable for any injury resulting from neglect
to keep its streets in repair (City of Galves-
ton v. Posnainsky; 62 Tex. 118, 50 Am. Rep.
519), a county is not liable for an injury
caused by a defective public structure, such
as a bridge. XHeigel v. Wichita County, 84
Tex. 392, 19 8. W. 562, 31 Am. St. Rep. 63.
This distinction in respect to such liability
rests upon the difference between the char-
acter of a municipal corporation and that of
a county-—the difference in their relationship
to the State.

In Judge Stayton’s discussion in City of
Galveston v. Posnainsky this difference is
pointed out with the force and clearness
characteristic of his opinions. It is there
emphasized that counties are but “an agency
of the State through which it can most con-
veniently and effectively discharge the duties
which the State, as an organized goverwment,
assumes to every person, and by which it can
best promote the welfare of all”; and that
the State makes use of them ‘“to exercise
powers not strictly municipal, but in fact
State powers, exercised for the Stete through’
the local officers within prescribed territori-
al limits.”

Since the duties which the counties per-
form are State duties and the powers they
exercise are State powers, an apportionment
to them of State funds, as the payment into
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their treasuries of the excess fees of District
Attorneys under this statute, for the carry-
ing out of those duties, is manifestly not a
grant of public money. There is nothing of
the bestowal of a bounty or gratuity about it.
It is but a method adopted by the State for
the discharge of an obligation of the State—
the obligation to provide the people with
the facilities of civil government through
the counties as effective agencies for the
purpose. The counties receiving such excess
fees can appropriate them to none other than
strictly governmental purposes, from which,
presumably, the State as a sovereignty, de-
rives the benefit,

Those counties to whose uses the excess
fees may be applied, may derive a certain
advantage over those to which none are paid,
and over others in the proportion of such
payments. But the statute is not to be held
invalid for such lack of uniformity in the
distribution of the excess, even if the defend-
ant in error were in position to raise that
question in this suit. It would doubtless be
found that the counties receiving the larger
amounts of the excess fees, furnish through
the taxation. of their inhabitants a like pro-

portion of the fund from which the fees are|-

originally paid. The payment of the excess
into the treasury of the county where the
excess occurs, is probably as fair a method
for its distribution as the Legislature could
devise.

[2] The Court of Civil Appeals in our
opinion correctly held that the change made
in Article 8881 by the Amendment of 1913
did not, in view of other distinct provisions
of. the statute, relieve District Attorneys
from the operation of the law fixing the max-
imum of their compensation.

The judgments of the Court of Civil Ap-
peals and the Digstrict Court are reversed and
the cause remanded to the District Court.

(No. 3366.)
April 14, 1920.)

{. Officers &4, 51—Legislature cannot aholish
or shorien term of offices fixed by Constitu-
fion.

The Legislature is without power to abolish
constitutional offices or to shorten terms of
office which are fixed by the Constitution.

2, Asylums €=>4—.Act creating hoard of control
not void as inierfering with constitutional
office of hoard of managers.

Acts 36th Leg. (1919) e. 81, creating the
board of countrol, does not violate Const. art.
16, § 30a, empowering the Legislature to pro-
vide by law that members of the board of trus-
tees or managers of certain institutions may
hold office for six years, one-third of the mem-

COWELL et al. v. AYERS et al.’

(Supreme Court of Texas.
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bers to be elected or appointed every two
years, in such manner as the Legislature may
determine, in so far as it relates to the man-
agement of insane asylums, as against the ob-
jection that the members of the board of man-
agers were constitutional officers.

3. Officers @=»4—Legislature may aholish offi-
ces of its own creation notwithstanding pres-
ent incumbenecies.

Interference with the statutory terms of
present incumbency of state offices constitutes
no obstacle to the exercise of the power of the
Legislature to abolish offices of its own crea-
tion.

Question certified from Court of Civil Ap-
peals of Third Supreme Judicial District.

Suit by Atlee B. Ayers and others against
S. B. Cowell and others for an injunction, A
temporary writ was granted, and respondents
appeal. On question certified from the Court
of Civil Appeals. Question answered. -

C. M. Cureton, Atty. Gen., and W. A. Keel-
ing and C. L. Stone, Asst. Attys. Gen., for
appellants,

John H. Bickett, Jr., and L. M. Bickett,
both of San Antonio, for appeliees.

GREENWOOD, J. Question certified from
the Court of Civil Appeals of the Third Su-
preme Judicial District of Texas, in an ap-
peal from the distriet court of Travis county.

The certificate of the honorable Court of
Civil Appeals is as follows:

“To the Supreme Court of Texas:

“In the above styled and numbered cause,
now pending in this court on appeal from the
district court of Travis county, Tex., the ques-
tion hereinafter stated, which is material to a
decision of this appeal, arises upon the state-
ment of the nature and result of the suit and
the facts disclosed by the record, which are
as follows:

“This suit was brought by appellees against
appellants in the district court of Bexar coun-
ty, Tex., seeking to enjoin apellants, and each
of them, from appointing or attempting to ap-
point any person to the place of supervisor or
director or jnanager or any other person to any
subordinate place or position with the South-
western Insane Asylum and from in any man-
ner interfering with appellees in the discharge
of their duties as members of the board of
managers of the Southwestern Insane Asylum,
or from interfering with any person serving in
the employment of said asylum, or from inter-
fering with appellees or any person serving un-
der their direction in the possession, manage-
ment, and control of the record, books, papers,
and property belonging to said institution or
from interfering with appellees in their man-
agement and control of persons serving under
appellees in said institution in any manner
whatsoever. Upon plea of privilege said cause
was transferred to the district court of Travis
county, and on February 24, 1920, the district
court of Travis county considered and granted
a temporary injunction in the following terms:

E&==For other cases see same topic and XEY-NUMBER in all Key-Numbered Digests and Indexes






